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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, Negligence and Prod- 
uct Liability and to review unfolding develop- 
ments of interest and importance. Thus, the 
JOURNAL presents timely articles on pertinent 
subjects of insurance law, digests of recent 
decisions, comments on pending legislation 
and other features reflecting the changing 
scene of insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 4025 W. Peterson Ave., Chicago 46, 
Illinois. Subscription rate: $12.50 per year; 
single copies, $1.25. 
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,a man’s relationship 
to things — material wealth — 
no longer determines his place 
in society . . . but his place 
in society now determines his 
relationship to things.”—Paul 
P. Harbrecht, S.J., Pension 
Funds and Economic Pewer. 
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Loss frequency. The author of the article beginning at page 135 
took a poll of several companies to determine their methods of con 
trolling loss and loss frequencies. The article is a result of that poll. 
The author, Richard K. Fowler, says that after analyzing the proce 
dures of these companies, he doesn’t find a preferred method of opera- 
tion. He organizes a “composite mutual’ and describes the proce 
dures it would follow. Mr. Fowler is assistant vice president of the 
Indiana Lumbermens Mutual Insurance Company, Indianapolis. 


Claims investigation. Training manuals are good, and they orient 
trainee adjusters. However, after the adjusters gather experience, 
their success in the field will be determined by how well they travel 
“some lightly traveled areas.” The article on page 141 discusses in 
vestigation of claims in some of these areas, with tips from the 
author’s experience. It is written by Howard Clapp of the Contin- 
ental Casualty Company, Des Moines, Iowa. 


Product liability. For several years now, William J, Condon, an 
attorney with Swift & Co., has discussed new decisions relating to 
product liability before the Section on Food, Drug and Cosmetic Law 
of the New York Bar Association. On page 147 Mr. Condon’s article 
examines the cases decided by the courts in 1959 and, in an appendix, 
lists them by title under various topic headings. 


Veteran’s insurance. The article at page 157 discusses the 
peculiar rights of the veteran to name and to change the beneficiary 
of his government insurance. The author shows, however, that the 
veteran’s prime reason for securing the insurance is being frustrated 
by unnecessary delay in the payment of benefits, a situation which 
Congress could rectify. The article is written by Ferdinand M. Schwartz, 
an attorney in New York City. 

Unions. The article beginning at page 161 is probably an unusual 
article to be found in this JouRNAL, but we risk publishing it because 
of the continued activity of unions to organize white-collar workers 
and because of the question currently in the minds of a number of 
people as to the impact of the antitrust laws on such organizations 
as unions. The article is written by Walter L. Daykin, professor of 
labor and management, College of Commerce, State University of 
Iowa, Iowa City. 
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News and Opinions 





Persons and Events 

The Western Reserve University Law-Medicine Center in Cleve 
land, Ohio, will hold a two-day institute May 12-13 on alcohol intoxi 
cation. The institute will emphasize the civil and criminal aspects of 
alcoholism and will consider, among other things, the physiological 
effects of alcohol on the human body, the history and theory of chemical 
tests and the scientific equipment available to perform chemical tests. 
A segment of a criminal trial involving the intoxication issue in a 
traffic manslaughter charge is also planned. Lectures and demonstra- 
tions will be provided by members of the Western Reserve University 
faculty and by the professional staff of the Cuyahoga County Coroner’s 
Office. Enrollment fee for this institute is $25. For registration or 
further information, contact Oliver Schroeder, Jr., Director, Law- 
Medicine Center, 2145 Adelbert Road, Cleveland 6, Ohio. 

The National Association of Independent Insurers workshop 
meetings will be held May 25-27 at the Jack Tar Hotel, San Francisco, 
California. Panel discussions on package policies and fire insurance 
will be conducted early in the program. The claims sessions will 
include such topics as: “Evaluation of Bodily Injury Claims,” “Un- 
insured Motorist Coverage,” “Use of Electronic Recording Equipment 
in Claims Investigations,” “Integration of Fire and Casualty Claim 
Handling,” “Impact of the Compact,” and “Improving Claim Pro- 
cedures.” For information or reservations write to Vestal Lemmon, 
General Manager, National Association of Independent Insurers, 30 
West Monroe Street, Chicago 3, Illinois. 


The National Association of Insurance Commissioners will hold 
several meetings in April. The blanks committee and the blanks 
subcommittees will meet April 4-7 in the insurance department, 
123 Williams Street, New York, New York. On April 6, at the 
same place, the subcommittee on standard nonforfeiture law and 
standard valuation law will hold a study of proposed amendments. 
On April 27, the subcommittee on valuation of securities will meet 
at 2:00 p. m., 117 Liberty Street, New York 6, New York. On the 
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28th and 29th of April, at 10:00 a. m. the subcommittee to review 
fire and casualty rating laws and regulations will meet in Main Hall, 
New York County Lawyers Association, 14 Vesey Street, New York 
City. 

The Conference of Mutual Casualty Companies will hold a claim 
conference and annual meeting of claim arbitration agreement at the 
Conrad Hilton Hotel, Chicago, on May 5-6. Clinics or workshops on 
the departmental functions and problems of mutual companies will 


be held. 


Profit Participation Proposals Denounced 

Proposals for participation in profits on life insurance policies 
have been denounced by California Insurance Commissioner McConnell. 
The commissioner has revealed that several life insurers proposed 
policies which would permit the policyholders, along with the stock- 
holders, to participate in the profits of the company. Mr. McConnell 
pointed out that this violated laws which prohibit the offering of 
inducements in connection with insurance, and he distinguished the 
situation from that of a participating life policy where part of the 
surplus is divided among policyholders by the board of directors 
by way of an adjustment in cost, rather than by a profit-sharing 
division. 


Anemic Situation 

The greatest weakness in the American agency system is the 
lack of young blood, according to Porter Ellis, vice president of the 
National Association of Insurance Agents. To encourage men to go 
into the business, Mr. Ellis suggests profit-sharing arrangements, stock 
options and partnership interests. He spoke at the annual insurance 
day celebration in Pittsburgh. 


Insured Auto Fatalities 

Motor vehicles in 1959 resulted in 46,000 life insurance death 
claims for a record total of $127,000,000, according to the Institute 
of Life Insurance. While the number of such claims was 1,000 less 
than the previous year, and apparently reflects a slight reduction or 
at least a leveling of traffic deaths, the amount paid out rose $9,000,000 
during the year, reflecting the larger average policies affected. The 
1959 total was $52,000,000 more than the total amount paid out five 
years ago. 


Increase in Insured Benefit Plans for Workers 

Approximately 60 per cent of the nation’s civilian, nonagricultural 
workforce is now covered by some type of employee benefit plan 
underwritten by life insurance companies, whereas only about 30 per 
cent of the workforce had such coverage ten years ago. Last year, 
over $3 billion in benefit payments went to American workers from 
these employer-employee plans—five times the benefits paid a decade 
ago—according to the Institute of Life Insurance. 
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“The decade of the 1950's has been particularly significant as a 
period when employers, unions and employees worked together to 
provide on a voluntary basis, and through private life insurance 
companies, a basic floor of financial security through life insurance, 
health insurance and retirement benefits . . . .” So said Holgar J. 
Johnson, president of the institute. 


The confidence of the federal government in employee benefit 
planning through insurance companies was expressed during this 
period when it established group life insurance for its employees. 
Some 180 life insurance companies now provide group life insurance 
protection for 2,250,000 federal employees. This is the largest single- 
group life insurance program ever written. 


At the start of the 1950's, there were about 17 million workers 
covered for $40 billion of group life insurance protection. Ten years 
later, the number of persons covered had increased by 120 per cent 
to a total of 38 million and their life insurance in force had increased 
to about four times the 1950 figure, reaching nearly $155 billion. 
Although the amount quadrupled, the 1959 cost for this protection, 
some $1.4 billion, was only three times what it was ten years ago. 
The major share of this cost was paid by the employers. 


Over-all, the number of group life insurance master contracts 
was 150,000 at the start of this year—almost triple the number in 
force ten years ago. The average amount of group life insurance 
owned by insured American workers in 1959 totaled about $4,000, as 
compared with $2,300 ten years ago. While American workers were 
increasing their basic group life insurance over this period, the institute 
noted, ownership of individually purchased protection in the United 
States increased by over $183 billion, a rise of over 100 per cent 
during the decade. 


The annual flow of death benefit payments to the families of 
group insured workers who have died has almost quadrupled in a 
ten-year period. In 1959, these benefit payments were near the $1 
billion mark, as compared with the $259 million paid in benefits ten 


years ago. 


Insured pensions have continued to gain in importance in the 
employee benefit picture. Last year there were 26,000 insured pension 
plans in effect, covering nearly 5,000,000 employees. This is nearly 
three times the 9,100 plans in force ten years ago and more than 
double the 2,230,000 persons enrolled at that time. 


Annual income of over $300 million is currently being paid out 
to retired persons under insured pension plans—more than three times 
the income payments made ten years ago. Employers and employees 
put about $1.7 billion into their insured pension funds last year. The 
reserves in these plans have increased to nearly $16 billion. 


The life insurance companies alone now cover about 15 million 
workers under group health insurance plans, approximately twice the 
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number covered ten years ago. It is estimated that $1.9 billion was 
paid in group health insurance benefits by the life companies in 1959 
almost seven times the amount of benefits paid by them ten years ago. 


January Purchase of Life Insurance 


January purchases of life insurance amounted to $4,752,000,000, 
down 1 per cent from the corresponding month one year ago, says 
the Life Insurance Agency Management Association of Hartford. 
Purchases of ordinary life insurance in January were $3.46 billion, 
or 3 per cent less than in January last year. The number of ordinary 
policies bought in January was 514,000, as compared with 576,000 the 
year before—a decline of 11 per cent. 


Supreme Court Docket 


The United States Supreme Court ruled last month that the 
NLRB is not empowered to order employees to cease exertion of 
economic pressure on their employer, unless an examination of all the 
circumstances surrounding such conduct reveals an intention to avoid 
good-faith bargaining. A union, composed of insurance agents, had 
embarked on a “work without contract’ program, as its agreement 
with the company had expired and negotiations hadn't been going too 
well in the conference room. This program, designed to harass the 
company, consisted of (1) the agents’ refusal to solicit new business, 
to comply with reporting procedures or to participate in a company 
sales campaign, and (2) their reporting late for work and then engag 
ing in “sit-in mornings” and “doing what comes naturally” instead of 
attending to customary office duties. The company subsequently filed 
a charge of refusal to bargain against the union. The Board, reject 
ing the recommendation of its trial examiner, entered a cease-and 
desist order, and, when this order was set aside by a court of appeals 
decision, the Board petitioned the Supreme Court for certiorari. 

In an opinion written by Justice Brennan, affirming the court of 
appeals decision, the High Court noted that while the activities en 
gaged in here were not among those specifically protected by Sec 
tion 7 of Taft-Hartley, neither were they prohibited by the act. The 
Court held that the Board’s finding of a refusal to bargain was not 
warranted when it was based solely on evidence of the exertion of 
concerted economic pressure during the course of bargaining. On the 
contrary: 

“The presence of economic weapons in reserve, and their actual 
exercise on occasion by the parties, is part and parcel of the system 
that the Wagner and Taft-Hartley Acts have recognized. 

t we think the Board’s approach involves an intrusion into 
the substantive aspect of the bargaining process . . . . The scope of 
§ 8(b)(3) and the limitations on Board power which were the design 
of §8(d) are exceeded, we hold, by inferring a lack of good faith not 
from any deficiencies of the union’s performance at the bargaining 
table by reason of its attempted use of economic pressure, but solely 
and simply because tactics designed to exert economic pressure were 


(Continued on page 172) 
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Loss Frequency 
By RICHARD K. FOWLER 


This article, originally presented as a talk, goes into great 
detail on the standards or practices than an insurance 
company should follow to maintain control over losses. 


I AM NOT HERE TO TELL YOU how to create a loss frequency 
because “that comes naturally” but, rather, I’m here to discuss 
with you the standards or practices companies could, or should, follow 
in the number of losses allowed before taking some action. As this 
is a fire conference, we will be concerned principally with losses under 
fire, inland marine, or multiple line package policies. 

After receiving this assignment, I couldn’t help but feel that if 
I were to talk about my own opinions, or the practices of my company 
on this subject, | would sound egotistical and, I’m sure, my remarks 
would be most boring to you. I have, therefore, taken a poll of sev- 
eral other companies, so I can give you a summary or consensus of 
opinions or practices of those companies. I have received information 
from 14 companies. To give you an idea of the sources of the con- 
tributions, here is a breakdown of these companies. Eight of the 
companies were formerly fire companies, and six were formerly casu- 
alty companies. Ona breakdown by methods of marketing, 11 operate 
through local agents, and three operate on a direct basis. I'd like to 
take a moment to thank these companies for their splendid coopera 
tion and efforts in making this information and material available 
to me. 

Even though my subject is supposed to be “loss frequency,” I 
find, upon a study of company practices, that loss frequency, alone, 
is only one of the reasons for underwriters to analyze a risk after a 
loss. I, therefore, feel that I cannot give you a true picture of the 
practices followed, without also bringing inio this discussion com- 
ments on underwriters’ review of certain types of losses or losses 
above a certain size, as well as review for loss frequency. 

In analyzing the procedures of these companies, it is difficult to 
come up with an exact average or preferred method of operation. The 
individual companies’ practices vary considerably—partly because of 
their former history of being either a fire or a casualty company before 
becoming multiple line; partly because of their different marketing 
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Mr. Fowler is the assistant vice 
president of the Indiana Lumber- 
mens Mutual Insurance Company, 
located in Indianapolis, Indiana. 


approach ; and partly because companies 
just have different ways of doing things. 
There are, however, several general 
izations that can be made about some 
what uniform practices or cases where 
a majority of companies follow a cer- 
tain practice. 

Perhaps the first question should 
be: “After a loss occurs, does the 
underwriter review the loss?” With- 
out exception, there is some review 
by the underwriter after a loss in each 
of the 14 companies whose practices 
were analyzed. The next question 
should be: “Who is responsible for 
notifying the underwriter of a loss?” 
Again, without exception, this responsi- 
bility falls upon the claim manager, 
the claim examiner or, in some cases, 
the claim adjuster. 


\s to how this notification from the 
claim department is made, there 1s 
considerable variance. In some cases, 
the loss file itself is sent to the under 
writer; in other cases, the daily re 
port is sent to the underwriter after 
the entry on it of a résumé of the loss 
or after the attachment of a loss slip 
to it. In some cases, the claim de 
partment makes up a résumé of the 
loss on a separate form which is given 
to the underwriters. When the under- 
writer is given only a résumé of the 
loss, he may request the full file. 


Some companies make up lists of 
losses—including size, type, and cause 
of loss—either weekly, monthly, or 
even semiannually. These lists usually 
go to underwriting managers or execu 
tives, or both. 


Some companies send a notice of a 
loss above a certain size to the under 
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writing manager or executive. The 
size varies by company from $500 to 
$5,000. 

Perhaps it would be of interest to 
know where loss records are kept. 
In almost all cases, a complete and 
permanent record of losses is kept in 
the claim department, alphabetically 
by insured. One company’s claim 
division is adjacent to the underwrit 
ing division, which makes this file 
readily available for the underwriter. 
Only one company keeps no record 
of losses by insured in the claim de 
partment. 


In addition to the record in the 
claim department, about two thirds 
of the companies also record losses 
on the daily report, and most of these 
carry that record forward to the re 
newal daily reports. Four of the com 
panies, which do not record losses on 
the daily, keep a separate record of 
the losses in the underwriting depart 
ment on the line card record, or in 
the individual risk survey file. 

Now that we have found out how 
the underwriter is notified of the loss, 
let’s see what losses he reviews. In 
only three companies do underwriters 
see all losses. In the case of one of 
these three, the company keeps no 
record of the loss in its loss depart 
ment, thereby making the back of 
the daily report the only loss record 
for the company. One of the com 
panies reviewing all losses admitted 
the inability to continue this practice 
because of the time and detail in 
volved. It is a company rather new 
to the fire field, and it felt the under 
writer's review would be educational. 


For the majority of the companies 
who do not review all losses, the 
underwriters review some losses be 
cause of (1) the size of the loss, (2) 
certain types of loss, (3) an unusual 


loss or (4) loss frequency. 


\s to a review because of the size 
of the loss, one company refers all 
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losses over $100, two companies refer 
losses over $500, and three companies 
refer all losses over $1,000. 


\s to type of loss, the underwriters 


generally do not cover small losses 
by fire and windstorm when there is 
no frequency. ‘There is the tendency 
for underwriters to review losses by 


perils other than fire and extended 
coverage in every case. Apparently, 
they are principally attempting to 1 
view the burglary, inland marine o1 
all-risk type of loss. 

The 


[ mean the unsavory loss, 


unusual 


unusual loss, and by 
where there 
is difficulty in adjustment or evidence 
of fraud, 
plain 


arson, or sometimes just 


orneriness, is referred to th 
underwriters by the claim departments. 

In almost every case, loss frequency 
is a reason for referral to underwriters, 
but there does not seem to be a great 
deal of consistency on just what fre 
quency necessitates referral. In some 
cases, the second loss is referred and, 
in some cases, this is left up to some 


one’s judgment. 


Evasive Average 
ke r¢ Kk 


come up 


If we are to for an average 


we seem to with baseball's 


“three strikes and you're out.” Again, 
there seems to be little consistency 
on what period of time can be allowed 
for a frequency to accumulate. The 
most liberal company refers losses to 
underwriters for loss frequency when 
there are three losses by the same 


hazard within 12 months. This varies 


to the other extreme of three loss 
in five years, or three losses over any 
period. 


did 
any company that had a cut-and-dried 
that “three 
rather 


In no case there seem to be 


rule where they meant 
strikes was really out’ but, 
that this was a time referral of 
the the underwriter so that 
he could exercise judgment on whethe1 


f« or 
risk to 


or not any action would be necessary. 


Loss Frequency 


In almost all cases, he is given cot 
siderable leeway to use his judgment 


on determining what action to take. 


Now, let’s think for a moment about 


the things which an underwriter takes 
into consideration in his analysis of 


the risk after a loss. 


He must analyze the risk if the 
loss has revealed any of the following 
things which might affect his under 
writing of the risk: underinsurance; 


coinsurance clause violation; overin 


surance ; nonconcurrency ; overlining the 


company—either gross or net ; prohibited 
class or occupancy ; poor housekeeping 
or maintenance ; poor construction ; risk 
not suited for occupancy; unusual or 
severe property hazards; and unusual 
third party exposures such as swim 
ming pools, vicious dogs, horses, rickety 
stairs or handrails, broken sidewalks, 


or attractive nuisance. 

He must also reanalyze the personal 
the the 
has revealed any of the following: po 


character of insured if loss 
financial condition, suspicious origin 
of loss, insured considering his policy 
maintenance contract, insured being 


onscious, 


OSS 


losses showing care 


lessness, severe travel exposure and 


insured showing unreasonable attitude. 


He must also analyze the actual 
loss experience of the risk, and con 


Were the 


Has there been a frequency of losses 


losses unav ndable ? 


sider 


by the same peril? (One company 


the number 


of aluminum storm doors we buvy.’’) 


said, “It 1s astonishing 


In addition, he the 
nature or type of losses, such as ciga 


thefts, ete. 


must consider 


rette burns, He must seek 
answers to the following questions 
How long has the company had the 
risk? What is experience or loss ratio 
What other lines are 
What has been 
the experience of other departments? 
What are the premiums and experi- 


for this period P 
written by company? 


ence of the entire account? 
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I recall a case in my own company 
where the inland marine department 
was suffering an excessive number of 
losses under a deferred payment policy 
for a department store. Wishing to 
retire from the risk, we were told that 
we must stay on because of the large 
automobile fleet that was being written 
by the company. Upon a little fur- 
ther investigation, we found that the 
automobile department was having a 
poor experience on their fleet, and 
upon requesting cancellation they were 
told by the agent that they must 
remain on the risk because of the 
large deferred payment policy written 
in the company’s inland marine de- 
partment. Once the departments got 
together, cancellation of the entire 
unprofitable account was accomplished. 


Lastly, the underwriter might want 
to consider the experience of the agent. 
Once the underwriter has carefully 
analyzed his risk, he must determine 
what action is needed. Here are some 
of the things that he might do: cor- 
rect nonconcurrency; have insurance 
brought up to proper amount of in- 
surance to value; curtail the broader 
coverages; deny an extension of cov- 
erage; exclude a certain item from 
coverage ; exclude an individual from 
coverage ; invoke a mandatory deduc- 
tible; have, or arrange, a heart-to-heart 
talk with insured ; request reinspection 
by the engineer; require physical im- 
provement of the risk; and request 
cancellation. 


Let’s talk a minute on cancellation! 
The underwriter might decide on re- 
tirement from the risk because of an 
unreasonable insured. When one of 
my own company’s policyholders is 
extra unreasonable, the manager of 
our property claim department uses 
the term “avaricious,” which I think 
is a very descriptive term. The con- 
sensus of all companies is that it is 
not fair to the company or its policy- 
holders to continue to insure anyone 
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in this category. To quote from one 
of the company underwriters: “For 
this type, there is always an open 
season for corrective action.” 


An underwriter may also retire from 
a risk when he feels that improve 
ment is impractical, due to its espe 
cially poor physical aspect. Too, he 
may retire if there has been too much 
frequency on the same type of loss, 
or a frequency of careless losses. In 
most of those cases, he may feel the 
insured “has had it” or as Huckle 
berry Hound's bear friend, Yogi, says, 
“has had it.” 


Now, what is the practice of com- 
panies when it appears that they may 
be forced to cancel a risk or that it 
is in a probationary category’? Only 
two companies take no steps to warn 
the agent of possible cancellation. The 
majority put the agent on notice and 
request that he have a conference with 
the insured to work out steps to im- 
prove the loss experience. 


Checking Up 
On the Underwriter 


Let’s talk a minute on the under- 
writing manager’s control or checking 
of the action taken by the underwriter. 
While this is a point which was not 
specifically asked as a question to the 
companies, I get the impression that 
there is little checking on the under- 
writers’ action. At least one company 
follows the practice of requesting the 
underwriter to make a short informal 
report to the underwriting manager of 
the action taken after reviewing each 
loss. A few companies require the 
initials of the underwriter by the record 
of the loss. 


Up to this point, we have been gen 
eralizing or averaging the practices of 
14 companies. I'd like to point out 
to you a few individual practices which 
strike me as being different, good or 
at least interesting, 
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One company’s principal purpose in 
reviewing losses is to seek a solution 
on how to improve the risk to avoid 
additional losses for the protection of 
the company. One company analyzes 
losses entirely on an evaluation or 
judgment basis, using no formulas for 
That 
also expects claim examiners to recog- 
nize any shortcomings of the under 
risk and call 
f the under 


frequency of losses. company 


writing aspects of the 
them to the attention 
writing manager. One company uses 
a rubber stamp on the daily report to 


call attention to a particular loss file. 
One company admits that its review 
of losses is overdone as a part of its 
underwriters’ training. One compauy, 
upon the third loss, requires the under 
writer to read the first two loss files 
and make a reanalysis of all under 
writing information. One company is 
pretty concerned over losses of over 
$1,000, and requires careful analysis 
for any possible reason for cancellation. 


One company is integrating its prop 
erty and casualty underwriting, so this 
requires the referral of both casualty 
and property losses to the underwriter 
for review. furnishes 
the underwriter with a looseleaf binder 
for agents’ production and losses, He 
places a record of all losses over $1,000 


One company 


in this binder, by agent, so that he can 
quickly analyze the experience of an 


agent. 


\nother company charts the aggre 
gate fire and extended coverage losses 
on a regional and company-wide basis, 
showing frequency of losses per 100 
policies issued. The inland marine 
loss frequency is charted against each 
$100 of premium. 

One underwriting manager keeps a 
brief summary of larger losses on a 
list to assist him in making an annual 
written report to his company’s prest- 
dent. Another company has a procedure, 
both for notifying the underwriter and 
for keeping a record of the loss, which 
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[ think is particularly good. This is 
done by use of a snap-out carbon form 
which types of 
It is used by the loss depart- 
ment to establish a file. The bottom 
of the form contains a check request. 
A carbon of this form is attached to 
the daily, which is returned to the 
underwriting department after the loss 
By use of this one form, with 


can be used on all 


losses. 


is paid, 
one typing operation the company can 
set up a loss file and a record for the 
underwriter which can easily be trans- 
ferred to the daily report of the re- 
newal policy. 


Few Companies 
Mention Deductibles 


Only two companies mention that 
the loss ratio of the agent or producer 
was studied before deciding what action 
to take after reviewing losses. 


Another impression I got by study- 
ing these company loss procedures 
was this—many companies seek to im- 
prove a risk physically, but only a couple 
of companies mentioned the use of 
broad 


deductibles or withdrawal of 


coverage to eliminate future losses. 


We have discussed the practices 
companies follow, both as a group and 
individually. By way of review or 
let’s our 14 
panies into one average company, let’s 
call it the “Composite Mutual,” and 
let’s go over the procedures which the 


summary, merge com- 


Composite Mutual follows. To arrive 
at these procedures, we'll take the 
average or majority of all the com- 
panies who were kind enough to furnish 
take the 
liberty to do so, I'll also throw in some 


information and, if I may 
practices which appear to me to be 
First, our 
Composite Mutual underwriter reviews 


good or efficient systems. 


losses in order to become better edu- 
cated on the 


~ pre vot of 


coverages by seeing 


Also, he 
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learns more about the individual risk, 
and, perhaps, more about the producer. 


The Composite Mutual’s claim de- 
partment is responsible for making up 
a résumé of the loss on a snap-out 
carbon form. One copy remains in 
the loss jacket; 
the loss department in a permanent 
file—alphabetically by insured; 
one copy can be used as a loss register ; 


one copy is kept in 
loss 


and one copy is attached to the daily 
report. 


The Composite Mutual underwriter 
reviews all losses (1) over $500; (2) 
by theft, mysterious disappearance, 
carelessness or claim-consciousness, 
and second and subsequent ones; (3) 
involving unreasonable attitude on the 
part of the insured; and (4) involving 
fire and wind, and also third and sub- 
sequent ones by the same peril. 


When analyzing the losses and risks, 
he orders the loss file whenever it can 
help him. In his review he checks 
for poor underwriting information; 
he checks for undesirable personal 
characteristics of the insured ; he studies 
the type, size, and frequency of loss; 
he studies the over-all account to deter- 
mine total premium and loss experience 
of all lines written by the company; 
and he checks loss ratio of the agent. 


Next, the Composite Mutual under- 
writer must take action and indicate 
that action on the loss slip. This 
action might involve (1) a correction 
of a defect in coverage or amount of 
insurance, (2) the requiring of physical 
improvement of the risk, (3) a re- 
striction of coverage or invoking a 
mandatory deductible, and (4) warn- 
ing the agent of future 
cancellation, 


possible 


The underwriting manager of Com- 
posite Mutual must make up a monthly 
report to the underwriting executive 
on all losses exceeding $500. He also 
makes an annual summary report to 
the president of the company. 
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So much for the procedures followed 
by our Composite Mutual, Next, let’s 
consider the increase in loss frequency. 


With broader coverages on indi 
vidual policies, with more talk about 
all-risk policies, and with more differ 
ent kinds of coverages in the multiple 
line package policies, it only stands 
to reason the insured will 
claims than he did 
ten years ago. Agents and producers 


average 
make more now 
have often created the impression that 
a homeowner’s policy covers every- 
thing, which makes for more 
consciousness in the minds of the in 


loss 


suring public. 


The companies are not blameless 
because they have advertised that a 
package provides everything the home 
This same trend has 
taken place in the commercial risks 


owner needs, 


covered by all-risk packages. 


In a recent meeting of the mutual 
loss managers, it was pointed out that, 
in 1955, there was one claim for every 
ten policies in force; in 1956, there 
was one claim for every six policies 
in force; in 1957, there was one claim 
for every five policies in force: and, 
in 1958, there was one claim for every 
four policies in force. 


While this could mean that more 
policyholders are turning in claims, 
I’m sure that it must also show an 


increased frequency of losses by any 
one insured. 

We are all aware that the only rea 
son for our existence is to pay losses 
to prevent policyholders from dis 
astrous financial ruin. We mutual 
companies also have a responsibility 
to our policyholders as a whole. As 
underwriters, we must study frequency 
of losses of the same type and fre 
quency of losses of an avoidable na- 
ture, to enable us to determine the 
time when continuance of the policy 
would not be in the best interests of 


our policyholders. [The End] 
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Claims Investigation— 


Some Lightly Traveled Areas 
By HOWARD CLAPP 


Many areas of information which can prove most helpful in settling 
a claim are often overlooked by the average claims adjuster. Civil 
and criminal records found in the county courthouse comprise such an 
area, the author points out. The federal tax return can prove ex- 
tremely beneficial in claims where a large loss of wages is alleged. Mr. 
Clapp is with the Continental Casualty Company of Des Moines. 


RAINEE ADJUSTERS, coming into the claims adjusting field, 

are met with probably as many methods of training as there are 
companies. The method of training may depend upon the company, 
the size of its particular field office, and even the local needs of the 
company at the time the adjuster is employed. On his first day at 
work the junior adjuster may still have the preconceived notion that 
an adjuster’s main job, after all, is public relations: You dig up a 
set of facts and make your conclusions from them, then go to an 
attorney's office or the claimant’s home and “charm through” a good 
settlement for the company. Or he may feel that his job is just to 
dredge up some facts and line them out on a form supplied by the 
company, and the settlement will take care of itself in due course. 

He may carry such erroneous premises around for a short time, but 
he soon learns that there are many other factors involved in his job, 
of which he was not even remotely aware on the day he first sat 
down at his desk. He is soon enmeshed in trying to decipher the 
peculiar language of the policies—and he is amazed at their variety; 
in learning company procedures; in learning or relearning—or un 
learning—negligence law; in determining what the company means 
by the word “investigation.” The junior adjuster then begins to dimly 
see that the trip to the lawyer’s office or the claimant’s home is only 
the final facet of many preliminaries. As he becomes more experienced 
he sees that the final settlement is similar to the top of a wall; the 
wall will topple if the supporting bricks are inadequate. One of the 
supporting bricks 1s, of course, investigation. Many books and manuals 
have been written on the subject, and numerous articles and speeches 
are written and delivered each year about it. It is well that they should 
be for, in an age in which many covet a dishonest dollar, investigation 
is the main defense which the insurance carriers have available to 
protect themselves from inequitable and dishonest claims. To settle 
a claim without an adequate investigation can be likened to an 
assayer’s attempting to assay ore in the dark. 
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In training an adjuster for this part 
of the work, he is usually given a 
claims investigation instruction manual. 
The manual checks off the various 
details which should be covered in the 
investigation. It instructs the adjuster 
in taking statements, getting police 
reports, obtaining measurements and 
diagrams of the scene, etc. In short, 
it furnishes the adjuster with an ex- 
cellent guide for use in performing 
his investigation. Every claim has 
certain elements peculiar to its type. An 
auto collision is similar, as far as the 
facts needed in investigation are con- 
cerned, to every other auto collision. 
Here lies the basic reason for an ade- 
quate investigation. While it is true that 
claims possess general characteristics 
which are similar, that does not mean 
that the particular claim itself does 
not differ, in at least some respect, 
from every other claim. That differ- 
ence, often minute, is what we are 
concerned with here, for the adjuster’s 
real job is to ferret out that difference. 

After a year the adjuster 
becomes quite proficient in investiga- 
tion. He can nail down the general 
facts of the accident or claim. His 
statements are good. His photographs 
of the scene are excellent. Coverage 
is clear. Legal questions, if any, are 
well defined. He is careful to see that 
the claims clerk has indexed the claim- 
ant’s name through the index bureau. 
A cursory review of the file would 
show that the investigation is com- 
plete. The claim is now ready to be 
negotiated with the claimant’s attor- 
ney or to be litigated. The package, 
as far as investigation is concerned, 
is all neatly wrapped up. The ques- 
tion is: Is it? A most important part 
of his investigation—that of checking 
the claimant’s previous activities and 
medical history—may have been scarce- 
ly dealt with at all. This is a serious 
omission in any significant personal 
injury claim. It must inevitably cost 
the company an unjustified amount. 


or so, 
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records 


We live in an era when 
are compiled on a person from the 
day he is born. Try as he may, he 
cannot cover his tracks because he is 
entangled in a myriad of records and 
paperwork that follow and record his 
activities to the grave. These markers 
on a person’s journey through his 
years are valuable adjuncts to investi- 
gation, but I doubt that adjusters and 
claimsmen in general are using them 
to the extent that they can and should 


be used. It is becoming increasingly 


apparent that the routine check-list 
type of investigation is inadequate. 
[ want to discuss here some of the 


weapons which can be utilized. They 
are everywhere, waiting for any claims 
man who wants to use them. 


Recently, an attorney filed a large 
damage suit, alleging that two years 
previously the defendant had run into 
the rear of his client’s car, wrecking 
it. This was true. At the time of the 
collision, the carrier had 
estimates of damage. When they were 
not forthcoming after many months, 
the papers were relegated to the dead 
file. The attorney further alleged that 
his client had received grievous per- 


requested 


sonal injuries as a result of the col- 
lision. Medical reports showed brain 
facial scars, shock and 
broken After an 
vestigation, it was revealed that the 
claimant had jumped out of a moving 
truck six weeks after the first accident 


concussion, 


ribs. extensive in 


and was, of course, trying to relate 
the injuries sustained to the insured 
accident. The claim was eventually 
settled for a few hundred dollars. The 
important point what 
shown in order to 
claimant’s attorney: 


here is was 


discourage the 


(1) The record of the second acci- 
dent was on file in state motor vehicle 
bureau records. 

(2) The ambulance service which 
had taken the claimant to the hospital 
had a record of the run. 
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(3) Photostats of the claimant’s 
pay secured from the 
ex-employer, showing that the claim 
ant had worked every day in the 
interim between accidents. 


checks were 


(4) A copy of Form 941, Federal 
Quarterly Withholding Wage Report, 
was secured from the claimant’s ex 
employer, showing that the claimant 
had worked in the quarter between 
the two accidents. 


After reviewing the records, the 
claimant’s attorney quickly threw in 


the towel. 


Adjuster Hits Blank Wall 


Suppose that in the investigation 
of a claimant, the adjuster runs into 
a blank wall. He cannot find 
out where the claimant was born. If 
the claimant is a veteran, he probably 
recorded his discharge at the local 
county courthouse. For dollar, 
a photostat of the discharge can be 
obtained. It will contain such informa 
tion as birthplace, date of birth, edu- 
cation, places and periods of service, 


even 


one 


and date of discharge. If the claimant 
is drawing a veteran’s pension, the 
Veterans Administration will 
the the 
well as to the length of time the veteran 


advise 


as to amount of pension as 
has been drawing it. Other investiga 
tion will disclose the particular dis 
ability involved and its extent. | 
wonder why accident and health in 


often 


surance company records are not uti 
lized more by adjusters in compiling 
injury and sickness records on per 
sonal injury claims. Many claimants 
are employed by employers, large and 
small, who have company-sponsored 
accident and sickness protection pro 
grams. If a claimant alleges a whip 
lash injury in an auto collision, there 
is often a wealth of 
the accident and health carrier’s files 
as to pre-existing back troubles and 
An adjuster is 


information in 


treatment. 
doing considerably less than his job 


record of 
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if he such in- 
formation and fails to do so. In this 
connection, the index bureau records 


can secure access to 


should be used as a tool and not 
simply as a crutch. If the claimant 
has made previous claims against 


adverse insurers or under workmen’s 
compensation laws, such claims will 
come to light. But if the claimant 
Was previously injured in some way 
and liability insurance in some form 
was not involved, no such disclosures 
will be forthcoming. 
injury 


Every personal 
should be indexed, 
but simply because there are no dis 


claimant 


closures does not mean that the claim 


ant is without significant medical 
history. 
For a few dollars, the local credit 


bureaus will furnish a rather complete 
This will us- 
information as 


a claimant. 
such 
military service, credit history, educa- 


dossier on 
ually include 
tion, details of his marriage, and em- 
ployment Many of these 
bureaus clip articles from newspapers 


history. 
and file them in borrower’s files. These 
articles may furnish a lead on a previ- 
the claimant 
was injured, sometimes years before. 
The 


libraries both file newspapers, and these 


ous accident in which 


newspaper morgues and town 
can be perused for items which were 
newsworthy at the time of the event 
and which are now pertinent to the 
investigation. A town library, inci 

excellent 


for information. 


dentally, is an 
pump 


place to 


Federal Tax Return 


There is no substitute for the fed- 
eral tax return for wage substantiation, 
especially where self-employed claim 
ants involved. A claimant 


are may 


overstate his actual income to the 
never do so to 
In fact, he is more likely 


to understate his income to the gov- 


adjuster, but he will 


Uncle Sam. 


ernment. Every experienced adjuster 


has seen claims in which the claimant 
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is stuck with an obvious understate- 
ment of income simply because he 
was asked for, and produced, his fed- 
return. He 


eral can hardly go to 
court and admit he cheated the gov- 
ernment in an attempt to inflate his 
claimed lost income. I believe the tax 
return should be demanded in any 
claim where a significant loss of wages 
is alleged. If the adjuster wished to 
substantiate whether the claimant 
worked in a certain period, Form 941, 
previously referred to, is excellent 
material. 
his quarterly copies in order to be 


Every employer must keep 


able to reconcile the quarterly reports 
with the W-2 
ings reports at the end of the year. 
If wages are earned which are subject 
to social security tax, the employee's 
name, social security number and tax 


wage and salary earn 


able wages earned will appear. It may 
even be deemed desirable to get photo- 
stats of the pay 
This is possible if the claimant worked 
for a small employer. It is a 


claimant’s checks. 
very 
unlikely possibility if he was or is 
employed by a large business. 

If the weather is pertinent to the 
investigation, the United States Weather 
Bureau keeps very detailed weather 
records, which are available to any 
one who wants to review them. These 
records will show the exact periods 
of sunshine on a particular day; the 
temperatures; periods of overcast; and 
other weather data. In where 
the bureau has no office, local airlines 
often compile and record daily weather 
information. Country newspapers often 


areas 


discuss the weather in detail, especially 
in agricultural areas. 
records are especially valuable where 
quite some time has elapsed since the 
inception of the claim. Consider a 
claim involving a two-year lapse of 
time between occurrence and investi 
gation, in which the claimant was 
driving directly west. The adjuster 
is missing an important point if he 


These weather 


does not check the weather bureaus’ 
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records to determine the hours of sun 
shine on the day involved. Perhaps 
the claimant’s story will not sound 
half so good if it is learned that he 
must have been driving directly into 
the glare of the afternoon sunshine. 
The weather factor in any investiga 
tion where it is material should get 
more than the usual lick and a promise 
which it too often does receive 


The civil and criminal records are 
open to anyone in the county court 
house. Plaintiffs and defendants are 
indexed alphabetically. These records 
are not checked nearly enough by 
claimsmen in their investigations. If 
a claimant shows up in a great deal 
of litigation, even though the litiga- 
tion has no direct bearing on the claim 
at hand, it will at furnish the 
adjuster with an idea of the kind of 
claimant he is dealing with. | 
of a claim in 


least 


know 
the claimant al 
leged loss of memory as a result of 
an accident. A check of the civil files 


which 


revealed that in testimony prior to the 
unrelated suit, the 
claimant had suffered from a marked 
lack of ability to recall places, dates 
and events. This type of information 


accident, in an 


is grist for the adjuster’s mill. Ordi 
narily the records of the registrar of 


deeds would 


seem remote as to any 
value in a claim investigation. Yet 
transfers of property often reveal 


significant information on family re 
lationships and financial history. 


Practically everyone in this day and 
age has gone to school. If an adjuster 
a claimant who he 
suspected had a long medical history, 
he could the the 
grade and high schools. If the claimant 


were faced with 


Start in records of 
had attended college, the college may 
have had an accident and health pro 
gram with a private carrier. Such 
may be available from that 
source. In fact, in multiple line com- 


rece yrds 


panies, they may even be in the 
adjuster’s own company’s files. 
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Investigating Products Claims 

In the field of products-claims in 
vestigation, adjusters are even more 
remiss in using the available investiga- 


tive weapons at hand than in other 


types of investigation. Few adjusters 
within the 
ability of all to comprehend simple 


are engineers, but it is 
sketches and diagrams. Recently, | 
was presented with a small subroga 
tion claim by an adjuster for a sub 
rogated fire carrier. The claim involved 
a clothes dryer’s catching fire and dam 
In presenting the 
claim, the adjuster stated that it was 
his company’s contention that failure 
of the dryer’s thermostat had caused 
the fire. 


aging a basement. 


In sketching the design of 
the dryer with the assured’s engineer, 
it was clear that the argument pre 
sented by the adjuster in supporting 
his claim was without technical founda 
tion. Upon being advised of this, he 
changed his argument, contending then 
that the dryer had caught fire because 
of lint build-up in the drum. This 
was, technically, no indictment of the 
dryer, since such a result may be in 
evitable if the lint is not cleaned at 
intervals. The result of this adjuster’s 
poor preparation is evident. His sub 


rogation claim became practically 


valueless. If he had actually studied 
the details of the dryer’s construc 
tion and then presented a valid argu 
ment, he might have made a recovery. 
He could have argued that the high or 
low limit failed or was defective. As 
a result, however, he 


got nothing. 


The first rule in investigating prod 
ucts claims is to have some working 
the product. Every 
adjuster involved in adjusting these 
types of claims should cultivate the 
acquaintance of engineers and tech 


knowledge of 
> 


nicians. The people will often give 


freely of their knowledge and experi 


ence. Everyone likes to talk about 


his profession and its problems. I am 


not certain that we as claimsmen 
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take full advantage of our assured’s 
own laboratories and engineering de- 
The 


knows more about his product than 


partments. assured certainly 


does anyone else. The claim against 
a product may look absurd after the 
adjuster has grasped its complexities 
The 
assured can give the adjuster more 
help in this field than he can obtain 


and understands its workings. 


anywhere else. _Claimant’s attorneys 
are often found who know very little 
about the product they are making 
claims against; when it is found other- 
wise, the adjuster is in trouble. Res 
ipsa loquitur is beaten to death by 
attorneys in products claims, probably 
because it is easier to so plead than 
to investigate and learn what is actu 
ally involved. 


very adjuster should attempt to 
establish contacts. He should know 
the key clerks in the motor vehicle 
the industrial 


records bureau and at 


commission. He should have a con 
tact 
one at police headquarters. 


at the hospitals and know some 
He should 
compile a list of the main industrial 
plants in his area and of the work 
men’s compensation and accident and 
health carriers for the plant. If he 
can then learn of an acquaintance of 
the personnel man, such as a local 
attorney or independent adjuster, he 
has a source of valuable information 
on future When John My- 
Back-Hurts Jones, employed at the 


claims. 


plant, makes a claim for a whiplash 
injury, it is surprising how often such 
notations may be found on Jones’s 
personnel card as “back hurts him all 
the time” or “fell in the parking lot 
last night and says his back was hurt.” 
Such information can’t help but have 
some bearing on the value of Jones’s 
claim. If the personnel man can’t or 
won't lend access to Jones’s personnel 
card, it is a simple matter to have an 
adjuster for the compensation carrier 


request a look at it on his next visit 
to the 


plant. To the argument that 
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such tactics are not strictly kosher, | 
can only say that Jones’s exaggerated 
whiplash injury is not kosher either. 


I am not, of course, propounding 
the theory that in every claim all of 
the avenues of investigation which | 
have discussed should be actually pur 
sued. On the other hand, where a 


large amount of money is involved or 


where the activities of the claimant 
are suspect, they should all be con 


sidered in the light of the peculiar 


facets of the claim at hand. | 
knew a home office to criticize an 
exhaustive investigation of an import- 
ant claim 
money. 


large 
In personal injury claims it 
is often true that the investigation 
discloses that the company must ad- 
mit 100 per cent liability on the part 
of the assured. That is no reason 
for the claims manager to mark the 
investigation as closed. Rather, the 
job may be just beginning. An ex- 
haustive investigation of the claim 
ant’s past activities and medical 
history is now more important than 
before. 


involving 


It is the only way the com 
pany can be protected against claims 
for pre-existent and unrelated injuries 
and disabilities. The services of vari 
ous organizations specializing in check- 
ing and compiling such information 
can be used as aids. However, the 
claims manager and the adjuster must 
assume the ultimate responsibility for 
the direction and success of these ac- 


tivities checks. They are far more 


never 


sums of 





the claim than is 


anyone else, and to delegate the com- 


conversant with 


plete investigative responsibility to 
another organization is to decrease 
considerably the value of such in 
vestigation. 
Investigation is, or should be, a 
challenge—a challenge to learn every 
thing about the events of a claim. Its 
final success hinges, to a large degree, 
before its 


upon the planning done 


inception. There is a direct ratio be 
tween the amount of information di- 
the investigation and the 


number of dollars paid in settlement 


vulged by 


or by verdict. It is certainly not 
enough to follow a routine check list. 
Every claim is different in some as 
pect from other claim. The 


purpose of the investigation is to find 


every 


this difference and thereby insure that 
the company is paying only just and 
fair claims. <A _ dollar 
honest claim reflects credit 


paid on an 
upon the 
adjuster, his company and the insur 
ance industry. <A dollar paid on a 
dishonest claim has consequences which 
strike at the vitals of the principles 
on which our industry was founded 
and is predicated. 


\ good investigator needs imagina 
tion, enthusiasm and tenacity. These 
attributes—coupled with good, thorough 
training—raise the adjuster from the 
status of an amateur to that of a pro- 
fessional. It removes the whole field 
of investigation from the category of 


routine to that of art. [The End] 


LIFE INSURANCE FUNDS AT WORK 


More than $6,000,000,000 of new life insurance investment funds 


| were put to work in all areas of the national economy last year by 
the more than 1,400 United States life insurance companies on behalf 


of their policyholders. This 


asset 


increase brought the aggregate 
i 


rece ord 


$113,626,000,000 at the start of 1960, according to the Institute of Life 


| 
} 
| 
| assets of all United States life insurance companies to < 
| 
j 


Insurance. 


For the third consecutive year, securities of business and industry 
| led all types of investment acquisitions. 
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Product Liability Cases —1959 


By WILLIAM J. CONDON 


NHIS IS A REPORT of what happened in the field of product 
liability in 1959. Mr. Condon has been writing these annual reports 
since 1955, and in these five years he has maintained a high degree of 
excellency in discussing these very interesting cases. Previously, 
Bradshaw Mintener illustriously filled the writing position which 
Condon now holds. For nine years, Mintener set up and maintained 
the high standards now followed by his successor. 


In 1955, Condon offered some excellent advice. He said that the 
sincere defendant should approach a product-liability case as though 
the burden of proof were on him rather than on the plaintiff. Accord- 
ingly, the defendant should be prepared to exert every effort not 
only to establish his own freedom from fault, but also to disprove 
positively as much of the plaintiff's claim as possible. This means, 
of course, that a prompt, thorough and competent investigation of all 
the facts, conducted at the time a claim is first made, is the best 
weapon in the defendant’s arsenal. This advice is as worthwhile 
today as it was five years ago, and will probably be equally as good 
five years hence. But let’s stick to the present. 


\ member of the New York bar, the author is also an attorney 
for Swift & Company. This year, he presented this annual report 
early—on January 27—before a meeting of the Section on Food, 
Drug and Cosmetic Law of the New York State Bar Association, 
as usual. In February, the report was originally published in one 
of our sister publications, the Foop DruG CosMEetic LAw JouRNAL, also 
as usual. 


In this 1959 report Condon not only discusses many of the perti- 
nent product-liability cases, but also advocates “an enlightened claim 
policy.” 


Che report, with a list of the year’s cases, is as follows: 


We had approximately a 10 per cent increase in reported cases 
in 1959. As always, most of the cases involved foods, beverages, 
exploding bottles, drugs, cosmetics and trichinosis. In addition, there 
were several animal-feed cases and one case involving a mislabeled 
fifth of whiskey. (The list of cases, grouped according to the subject 
matter, starts on page 155.) 
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Our old friend, res ipsa loquitur, was 


raised in nine of these cases. In six 
it was held to be applicable and in 
three inapplicable. In one of the six, 
the Massachusetts court 
that it preferred “to avoid the use of 
the Latin phrase even while apply- 
ing the principles included within it 
by the common understanding.” 


indicated 


The case to which I refer is Evan- 
gelio v. Metropolitan Bottling Company, 
Inc., which was an exploding-bottle 
case. 
it marked a retreat by the Massa- 
chusetts court from the position which 
it previously had taken in this type 
of situation. In the earlier case of 
Howard v. Lowell Coca-Cola Bottling 
Company, CCH Foop DruG CosMETIc 
Law Reports {[ 22,135, 322 Mass. 456, 
the court had held that plaintiff could 
not recover where she showed that 
she purchased a bottle of Coca-Cola 
from a vending machine and that the 
bottle exploded in her hand when she 
had moved it only a few feet from 
the machine. The court had said that 
“.. [there] was no evidence to show 
that the breaking of the bottle was 
due to any negligence of defendant at 
its bottling plant or elsewhere, nor to 
warrant a finding that any defect in 
the bottle that the jury might have 


This case is significant because 


found caused it to break should have 
been discovered by the defendant by 
reasonable inspection.” 


In the Evangelio case, plaintiff showed 
that while she was tending her hus- 
band’s store, defendant’s agent de- 
livered two cases of Pepsi-Cola to the 
store and stacked them in the rear, 
one on top of the other. About 15 
minutes later, plaintiff removed three 
of the bottles from the top case and 
carried them to the cooler. While 
she was in the act of placing the 
bottles in the cooler, one of them 
exploded, injuring her hand. There 
was no evidence as to the exact cause 
of the break in the bottle, no evidence 
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of the manufacture of the bottle or its 
condition, nor was there any evidence 
as to the amount of carbonation present 
in the bottle. 


Common Knowledge 


The 
out that, in 
testimony, it 
proper for the court to rely upon com- 


Massachusetts court p' inted 
the 


Was 


absence of expert 


necessary and 
mon knowledge. Common knowledge 
that there 
possible causes for the explosion of a 


indicates are numerous 
bottle; among them are (1) defects 
in the bottle, 
improper handling of the bottle and 
The court 


(2) defects caused by 


(3) excessive carbonation. 
noted that most of the courts which 
had considered this problem since the 
Howard had 
finder of draw an 
that 
negligent conduct, leaving it to the 


decision allowed the 
fact to 


the explosion 


inference 
was caused by 
defendant to explain why, in a given 
case, it was more probable that the 
explosion was the product of a cause 
for which the defendant was not re- 


sponsible. Declining to follow its 
earlier ruling in the Howard case, the 
court summed up its present holding 


as follows: 


“To recover in a situation of the sort 
here involved the plaintiff must prove 
more than the fact of the explosion. 
Where, as here, the accident occurs 
the defendant 
control of the instrumentality in 
volved, it is incumbent upon the plaintiff 
to show that the instrumentality had 
not been improperly handled by him 
self or by intermediate handlers.” 


after has surrendered 


Another case wherein the applica- 
tion of the doctrine, and some of the 
language used to that end, tends to 
give one pause is Ferrell v. Royal 
Crown Bottling Company, of Charles- 
ton, decided in the West Virginia 
Supreme Court of Appeals. In that 
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case, plaintiff was a customer in a 
supermarket, 
around the store. 
of Royal Crown Cola from the rack 
set up for that purpose 
immediately thereafter 


pushing her 


She took a carton 


wagon 


and almost 


Was injured 
when a bottle of Royal Crown, in a 
carton still remaining on the shelf, ex 
There was evidence that this 
carton which exploded was probably 


ploded. 


delivered to the store on the same day 
on which it exploded. There was no 
expert with the 
actual cause of the bursting of the 
bottle. 
was more logic in applying the doc- 
trine of res ipsa loquitur to an exploding 


evidence respect to 


After suggesting that there 


bottle case than to a case involving a 
foreign substance in a bottled bever 
age, the court said this: 


“ce 


In the case of an exploded bottle, 
there can hardly arise even a sus 
picion that the person injured could 
have committed any act which would 
have injured the inside of the bottle, 
or increased the usual inside pressure 
thereof.” 


One gets the impression from this 
language that the court considers the 
only causes of an exploding bottle to 
be centered inside the bottle. A re 
view of those cases wherein expert 
testimony has been used will make it 
plain to anyone that a bottle may just 
as well be weakened by a blow from 


the outside as from the inside. 


Citadel of Privity 


In each of our last two reports, con 
siderable attention has been devoted 
to the so-called ‘assault on the citadel 
of privity” in the courts of the State 
of New York, particularly the lower 
courts within the City of New York. 
This “assault” suffered a substantial 
reversal during 1959. 
discussed the case of Greenberg v. 
Lorenz wherein the Appellate Term 
of the Supreme Court, First Depart- 


Last year we 
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ment, had affirmed a recovery for an 
infant plaintiff against a retail seller 
of food to the infant plaintiff's father. 
In a brief per curiam memo 
randum, the Appellate Division for 
the 
action and dismissed the infant plain- 


Very 


First Department reversed this 
tiff's complaint for the reason that 
she was not in privity of contract with 
the 
granted to the plaintiff to appeal to 
the court of appeals, but our most 


seller. Leave was subsequently 


recent information is that nothing has 
been done to perfect that appeal. 

The Third Department of the Ap- 
pellate the 
judgment in favor of the plaintiff and 
dismissed the complaint on the law in 


Division also reversed 


an action where plaintiff sought to 
recover for breach of warranty against 
a remote vendor (Burke v. Associated 
Coca-Cola Bottling Plants, Inc.). The 
ground of the decision was that there 
was no privity of contract upon which 
a recovery for breach of implied war- 
ranty of quality and fitness could be 
founded. 


Finally, the Appellate Term of the 
Supreme Court, Second Department, 


dismissed a cause of action based 
upon warranty because there was no 
proof of privity of contract between 


the plaintiff and the defendant. 


noted that a federal 


Texas refused to 


Last 
district court in 
extend the Texas doctrine of lability 
without 


year we 


for a privity in 
food 
two commercial establishments. In 
1959, the United States Court of Ap- 
peals for the Fifth Circuit reversed 
and reinstated the judgment for the 
The court held that the 
manufacturer knew, or 


Warranty 


cases to a sale of ice between 


plaintiff. 
defendant ice 
should have known, that the ice was 
destined for a biscuit manufacturer 
and that it would be used in the biscuit 


dough for the purpose of cooling. 
Therefore, it became an ingredient of 
a food for human consumption. As 
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such, it was subject to the same pub- 
lic policy of Texas as any other food 
and therefore the same responsibility 
should attach to the seller thereof as 
to any other food vendor. The court 
said: 


“We scarcely pause to affirm the 
obvious fact that amongst American 
consumers, ice, if not a food in the 
sense of a nutritive item, must at 
least be regarded as a commodity for 
human consumption, with the heavy 
obligations incident to it, when it is 
reasonably to be expected that it will 
find its way into water or beverages 
or in, or in contact with, food for 
consumption.” 


Privity Not Required 


A major breakthrough did, however, 
occur in Virginia, where the court 
held for the first time that privity 
is not required to sustain an action 
in breach of warranty by an injured 
consumer against the manufacturer of 
food for human consumption. The 
case, Swift & Company v. Wells, in- 
volved a claim of staphylococcus food 
poisoning arising out of the consump- 
tion of a smoked pork shoulder. 


The shoulder had been processed 
and wrapped in cellophane by the de 
fendant, then sold by it to a retailer 
dealer, who, in turn, sold it to the plain- 
tiff. Plaintiff brought the product home 
and placed it in her refrigerator. The 
following day, she removed it from 
the refrigerator, took off the cello- 
phane wrapping, and thoroughly cooked 
the meat. She alone ate some of it 
for lunch on that day and claims to 
have suffered mild stomach cramps 
and nausea later on that day. The 
next day, having carefully kept the 
meat in the refrigerator in the mean- 
time, plaintiff made sandwiches for 
her husband and ate some herself, as 
did her son. Within a few hours 
after this eating, all three became ill, 
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suffering the standard food poisoning 
symptoms of nausea, vomiting and 


diarrhea. Two days later, plaintiff's 
son wrapped the remaining ham and 
placed it in the freezing compartment 
of plaintiff’s refrigerator. Three days 
later it was delivered to the retailer, 
who placed it in his freezer, and two 
or three days thereafter he sent it 
to the Virginia State Department of 
Health. There the meat was found 
to contain hemolytic staphylococcus 
aurous germs. Ina case of this kind, 
it is important to understand the 
nature of staphylococcus food poison- 
ing and the circumstances under which 
these bacteria may become harmful 
to the consumer. The bacteria them- 
selves are not harmful and may be 
consumed in tremendous quantities 
without doing any harm whatsoever. 
It is only when these bacteria are per- 
mitted to multiply rapidly that they 
give off an enterotoxin which is poi- 
sonous and causes the typical symptoms 
referred to earlier. This rapid multi- 
plication will only occur in tempera- 
tures between the range of 55 degrees 
and 110 degrees Fahrenheit, the opti- 
mum being between 70 degrees and 
Given the appropriate 
strain of staphylococcus bacteria, it 


95 degrees. 


will require exposure to these tempera- 
tures for a period of about four hours 
to permit the development of the 
harmful enterotoxin. Hence, the issue 
in these not turn upon 
the presence of bacteria, but rather 
upon the presence of the enterotoxin 


cases does 


and the exact time when that entero 
toxin was permitted to be developed. 


In other words, liability properly 
should attach only where there has been 
an exposure to these critical tempera- 
tures for periods of time aggregating 
four hours or more. One other fact 
should be noted, and that is that these 
bacteria are easily killed at standard 
pasteurizing temperatures, but that 
the enterotoxin is not destroyed quite 
so easily. 
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This case was permitted to go to 
the jury on the basis of a breach of 
implied warranty and the jury found 
for the plaintiff. It was this finding 
which the Supreme Court of Appeals 
of Virginia affirmed. In adopting the 
position that privity is no longer re 
quired in food cases in Virginia, the 
court concluded with this statement: 

“We are not here concerned with 
the question of the liability of a man 
ufacturer for impurities or deteriora- 
food 


commodity has left the manufacturer’s 


tion in which occurs after the 


possession.” 


I take this to mean that the Virginia 
court would not permit recovery, irre 
spective of privity, if there were no 
breach of warranty. However, salutary 
though this proposition clearly is, it 
is small comfort when one considers 
the 


plain that the Virginia court will re 


facts in this case, because it is 
quire that the defendant prove such 


deterioration if in fact it did exist. 


Natural Substances 


For many years there have 
no new decisions on the effect of the 


been 


presence in food of substances which 
were indigenous or natural thereto, 
even though capable of causing injury 
to a consumer. Surprisingly enough, 
in 1959 there were four such decisions 
reported. The first of these 
DeGraff v. Myers Foods Ince., 

arose in the Court of Common Pleas 
for Bucks County, Pennsylvania. The 
issue arose on preliminary objections 
in the nature of a demurrer filed by 
the defendant. Plaintiff, in an action 
for breach of implied warranty, alleged 
that he injured when he en 
countered a chicken bone in a chicken 
pie, packed, baked and sold by the 
defendant. Defendant claims that the 
complaint fails to state a 
action upon which relief can be 
because the substance, being 


was 
which 


was 


cause of 
granted 
natural 
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to the product, does not constitute a 
breach of warranty. The argument 
was that is common knowl- 
edge that chicken pies occasionally 


since it 


and naturally contain chicken bones, 
the presence thereof does not reason- 
ably render the pie unfit for human 
consumption, and the foreign substance 
cases are not controlling. While rec- 
ognizing that the defendant’s position 
clearly represented the weight of au- 
thority, the court felt constrained to 
follow a 1942 decision of the Supreme 
Court of Pennsylvania and, therefore, 
overruled the demurrer. The essential 
holding of the earlier Pennsylvania 
case was that the question of reason 
ableness is not one of law, but rather 
one of fact for the jury. 


Brver v. Rath Packing Company was 
an action in negligence. (This case is 
discussed in this month’s issue under 
“Product Liability,” on page 182.) 

The remaining two cases arose in 
New York. In the first of these, 
Courter v, Dilbert Brothers, Inc., plain- 
tiff claimed to have been injured when 
she encountered a small fragment of 
prune pit in a jar of prune butter which 
she had from defendant 
Dilbert She Dilbert 
Brothers for breach of warranty and 


purchased 
Brothers. sued 
\irline Foods, the packer, for negli- 
Dilbert Brothers cross-claimed 
\irline for both 
warranty. 


gence. 
negligence 
The trial 
court found for the plaintiff against 
Dilbert 
ranty and for Dilbert Brothers against 


against 
and breach of 


Brothers for breach of war 
\irline Foods in the identical amount, 
without specifying whether on war- 
ranty or negligence. The packer ap- 
pealed from the judgment over against 
it, but the retailer did not appeal from 
the judgment for the plaintiff. At 
the trial, plaintiff had shown that she 
purchased the prune butter from Dil- 
bert Brothers, that 
the foreign substance, and the extent 
Dilbert Brothers did 
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not put on any evidence. Airline Foods 
showed at great length the care and 
precautions taken in the manufacture 
of its products. On appeal, the Appel- 
late Term of the Supreme Court for 
the Second Department held that the 
judgment over against Airline Foods 
could not stand. The court pointed 
out that although no appeal was taken 
from the judgment in favor of the 
plaintiff, it was appropriate for Air- 
line Foods to attack that judgment 
in its appeal as a basis for the claim 
over by the defendant Dilbert Brothers 
against it. Then the court went on 
to say that the presence of a prune 
pit in prune butter did not constitute 
a breach of warranty the 
food was still reasonably fit for human 
consumption, The court made it plain 
that, in its judgment, recovery in New 
York could not be had where the 
substance causing the injury was natural, 
rather than foreign, to the product. 
The court also held that recovery on 
warranty could not be had by Dilbert 
srothers against Airline Foods 
cause Dilbert Brothers had failed to 
prove privity of contract. You will 
recall that Dilbert Brothers put on no 
evidence whatsoever. 


because 


be- 


Lack of Proof 


An interesting aspect of this case 
is the further holding by the court 
that Dilbert Brothers could 
cover against Airline Foods in negli- 


not re- 


gence for the same reason, that is, 
lack of proof of privity of contract. 
In this court’s view, the exception to 
the law of negligence created in the 
case of McPherson v. Buick Motor 
Company, 217 N. Y. 382, was never 
intended to cover a small fragment 
of prune pit such as was involved 
in this case. The court said: 


“But wherein can a rule of law be 
enunciated holding that a piece of 
prune pit natural to the product it- 
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self is an inherently dangerous sub- 


>) 
2 


Stance! 

The last remaining case in this 
group, Lewis v. Cooperative P & C 
Family Foods, Inc., comes to us from 
the Supreme Court of Oswego County 
on a motion to dismiss the complaint 
on the ground that it did not state 
facts sufficient to constitute a cause 
of action. Plaintiff wife sued a food 
market in both warranty and negli 
gence for injuries sustained when she 
encountered a bone in fried fish which 
she had purchased from the defend 
ant, and plaintiff husband sued in 
negligence for loss of services. The 
court held that the law of New York 
is that, while the vendor of food may 
be liable to the purchaser for damages 
caused by foreign and deleterious sub 
stances therein, this principle is inappli- 
cable where the purchaser is injured 
by swallowing a substance natural to 
the food sold, and not removed there- 
from in the process of its preparation 
for consumption. The criterion is 
whether or not the substance causing 
the injury is foreign to the article 
consumed. Without mentioning or 
discussing the negligence count fur 
ther, the court dismissed the com 
plaint with respect to both warranty 
and negligence. 


As always, many of these cases this 
year were productive of interesting 
fact situations, or remarkable state 
ments by deciding courts, or both. 
Such a case is Mason v. Canada Dry 
Bottling Company of Nashville, Inc. 
Plaintiff was a nine-month-old boy. 
He could walk or stand, but he 
could crawl. Shortly prior to his acei 
dent, plaintiff had removed a_ bottle 


not 


of ginger ale from a carton on the 
floor of the kitchen in his parents’ home 
and had proceeded to play with the 
bottle. His parents took the bottle 
away from him, replaced it in the 
carton on the floor, and took plaintiff 
into the living room with them to 
watch television. Without his parents’ 
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knowledge, plaintiff crawled back into 
the kitchen and proceeded again to 
play with the bottle of ginger ale. 
His parents heard a like the 
pop of a firecracker, plaintiff 
began to scream. His parents rushed 
into the kitchen and found plaintiff 
with a portion of a broken bottle in 
front of him, another portion behind 
him, and plaintiff severely injured. A 


noise, 
and 


portion of the glass had struck plain 
tiff in the eye and ultimately led to 
the removal of that organ. 


Court Errors 


A judgment based upon a directed 
verdict for the defendant at the close 
of all the evidence was reversed by 
the Tennessee Court of Appeals, Middle 
Section, principally because the court 
below had erred in refusing to take 
the testimony of plaintiff's expert wit 
ness. We have no quarrel with this 
decision. However, in discussing the 
case, the court had some things to 
say which are somewhat surprising. 
For example, the court looked askance 
at defendant’s contention that this 
nine-month-old boy might have broken 


the bottle of ginger ale himself. 


To one who has had a small amount 
with 
suggestion is not only not impossible, 
but not even remarkable. 
with which my children broke baby 
bottles at much than 
nine months causes me in turn to raise 
my eyebrows at the court’s skepticism. 
The court saved its coup de grace for 
the verv end. Soft drink manufac 
turers should note this language: 


of experience infants, such a 


The ease 


younger 


ages 


“Bottled drinks are now found and 


served in most homes. They are 


about as staple as flour, sugar and 
coffee. Moreover, if they are properly 


manufactured, they are about as safe.” 


that if that language 


properly reflects the law of Tennessee, 


I suggest 


defendants will be hard pressed to 
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win an exploding-bottle case in that 
jurisdiction. 


\n interesting situation arose in 
the case of Atwell v. Pepsi-Cola Bottling 
Company of Washington, D. C., in the 
Municipal Court of Appeals for the 
District of Columbia. Plaintiff en- 
tered an A & P store in Silver Spring, 
Maryland, to purchase groceries. She 
selected a six-bottle carton of Pepsi- 
Cola from the display shelf and placed 
it on the bottom part of her shopping 
\ll other purchases were put 
top the After 
completing her marketing, she pushed 


cart. 

in the part of cart. 
her cart to the checkout counter and 
began unloading her groceries on the 
counter. She picked up the carton of 
Pepsi-Cola from the bottom part of 
the cart and placed it on the counter. 
While the carton was on the counter, 
one of the bottles exploded and ap 
pellant was cut on her hand and her 


ankle. Plaintiff's complaint against 
both the retailer and the bottler al- 


defective 
The court held 


unsafe or 
the bottle. 
could be had in 
Maryland 
warranty runs only to the 
and not to the container. 
Therefore, there was no warranty that 


leged an con- 
dition in 
that no 
Warranty 
law the 
contents 


recovery 


because under 


the container was safe for use. Plain- 
tiff had also alleged negligence against 
both the retailer and the bottler, and 
at the trial relied upon res ipsa loquitur. 
Plaintiff introduced no evidence con- 
cerning the handling of the bottles 
prior to the time that she picked them 
off the counter at the A & P. The 
court held, on these facts, that plain- 
tiff could not ipsa 
loquitur against either the bottler or 
the 


pro f on 


recover on res 


retailer. 
the 


Her complete lack of 
prior handling of the 
bottles made it impossible for her to 


recover against either defendant. 


An example of a defendant being 
‘“whipsawed” by the rules of evidence 
can be found in the case of Brown v. 
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Coca-Cola Bottling Company, Inc., in 
the Washington Supreme Court, De- 


partment No. 1. This was an action 
for injuries alleged to have been sus- 
tained from swallowing minute parti- 
cles of glass in a Coca-Cola bottled by 
the defendant. At the trial, plaintiff 
was asked what his doctor had told 
him about his condition following an 
examination. Over the objection of 
the defendant, plaintiff was allowed 
to testify that the doctor had told him 
he would have to have an operation 
if his condition did not improve. The 
evidence was offered not for the pur- 
pose of proving that an operation 
might be necessary, but rather for the 
purpose of showing the 
plaintiff's apprehension and 
quent nervousness. Therefore, since 
it was not offered for the truth of the 
statement contained therein, it 
not within the hearsay rule and was 
admitted in evidence. On 
amination, defendant sought to intro- 
duce a written report from the same 
doctor in which no mention of a possi- 
ble operation was made. This docu- 
ment was excluded as hearsay. 


basis for 


conse- 


was 


cross-ex- 


The court said that the defendant was 
seeking to put in issue the credibility 
of the doctor and that that could only 
be done by the doctor himself. Obvi- 
ously, the defendant was not con- 
cerned with the credibility of the 
doctor, but rather was attempting to 
put in issue the credibility of the 
plaintiff himself on this rather delicate 
issue. In its discussion of the plain- 
tiff’s offered evidence, the court cited 
with approval the case of Ferrara v. 
Galluchio, 5 N. Y. 2d 16, which is the 
now-famous cancerophobia case which 
was discussed here last year. 


Technically, I suppose, both rulings 
in this case were correct. However, 
it seems that some limitation should 
be placed on this type of evidence in 
order to control the obvious oppor- 
tunity for taking an improper advan- 
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Whether our price levels are stable 
or not will determine in great part 
whether the growing groups of the 
aged in our country have a decent 
or a miserable time in the evening 
of their lives—Sen. Paul H. Douglas 


tage. At the very least, the testimony 
of the doctor involved, to the effect 
that such advice had actually been 
given, should be required as a founda 
tion for the testimony of the plaintift 
that such advice caused him appre- 
hension. In the Ferrara case, the doc 
tor denied having given the advice 


and, in the Brown case, the doctor 
didn’t testify at all. In this era, when 
neuroses, psychoneurotic and neuro- 


psychiatric effects are so popular, the 
courts should set down at least mini- 
mum standards for the proof of those 
It is difficult 
claims when 


wraith-like conditions. 
enough to meet such 
they are alleged to arise out of the 
injuries themselves. It is manifestly 
unfair to permit the damages to be 
skyrocketed on the basis of alleged 
advice given by a doctor not present 
to testify. 

A rather enlightening procedural 
decision came to us this year from the 
federal court here in the Southern 
District of New York. The case was 
Hokanson v. Helene Curtis Industries, 
Inc. Plaintiff, a Nebraska 
was suing defendant, an Illinois corpo- 
and a place of 


resident, 
ration with offices 
business in Chicago, for injuries sus 
tained by plaintiff in Nebraska from 
the use of defendant’s product. The 
action was commenced in the federal 
court for the Southern District of 
New York and defendant moved for a 
change of venue to Chicago, Illinois, 
on the ground that it expected to call 
as witnesses at the trial its quality 
control supervisors and chemists, all 
Plaintiff cross- 
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moved for transfer to the United 
States District Court Nebraska, 
Omaha Division, for her convenience 
and that of her witnesses. 
had not been commenced in Nebraska 


for 
The action 


because service could not be obtained 
on the defendant in that jurisdiction, 
and it had not 
Chicago because of a shorter statute 
of limitations. 


been commenced in 
Plaintiff's motion for 
transfer to Nebraska was denied be 
cause that was not a jurisdiction where 
the action could have been brought 
in the first instance. In considering 
motion, the court noted 
that plaintiff had sustained substantial 
expenditures in treating her illness 
and that she had incurred liability 
for attorney’s fees to her New York 
attorneys. 


defendant’s 


Likewise, the court noted 
that the shorter statute of limitations 
in Illinois had already run. Accord 
ingly, the motion 
transfer to Chicago was granted on 
(1) that de 


defendant's for 


the following conditions: 


fendant forthwith pay to the plaintiff 


for the 
services performed for her to date by 
her New York counsel and (2) that 
defendant stipulate that the statute 
of limitations applicable in New York 
should be applied in the transferee 


reasonable attorney's fees 


court. 


There are many other cases in this 
year’s group which are worthy of 
study and discussion. However, in 
the interests of space, some selection 
must be made. 


discussed 


The selection of those 
should not be 
that I consider the 
others either unimportant or unin- 
teresting. 


No valid 
made concerning this group of cases 
taken as a whole. However, although 
some courts still exhibited a tendency 
toward further and additional liberali- 
zation, in many of the cases there are 
that the 
at least, are concerned 
about the claims 
which earlier extensions of liability 
have upon them. There are 
also indications in many of the cases 


here taken 


as an indication 


generalizations can be 


indications some of courts, 
becoming 
Pandora’s box of 
loosed 


that juries are becoming somewhat 
sophisticated and skeptical in the face 
of many of the claims presented to 
them. “straws in the 
wind,” but they nevertheless tend to 
confirm our view that an enlightened 
claim policy, coupled with courage- 
ous, intelligent and wholehearted de 
fense of appropriate cases, can and 
will bear dividends not only to the 
company involved, but also to the en 
tire industry. 


These are but 
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Contaminated Food Cases 


Fulton v. American Sugar Refining 
Company, Inc., CCH Foop DruG Cos 
METIC LAW Reports { 22,580 (DC Pa.). 


Beyda v. R. H. Macy & Company, 
Inc., CCH Foop DruGc Cosmetic LAw 
Reports J 22,581 (N. Y. S. Ct., Special 
Term, New York Co.). 


Tiffin v. Great A & P Tea Company, 
CCH Foop DruG Cosmetic Law ReE- 
PORTS {] 22,591 (Ill. App. Ct., 3d Dis 
trict) ; {22,628 (IIll.). 
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Snyder v. Isaly Dairy Company, CCH 
loop DruG Cosmetic Law 
{22,594 (Ohio CA, 
7th District). 


REPORTS 
Mahoning Co., 


Campbell v. Safeway Stores, Inc., 
CCH DruG Cosmetic Law Re- 
PORTS {22,595 (Municipal CA, D. C.). 

Halem v 
tion, CCH 


REPORTS 


x OD 


Wagner Baking Corpora- 
Koop Druc Cosmetic Law 
22,596 (N. Y. City Ct, 
Kings Co.). 

DeGraff v. Myers Foods, Inc., CCH 


Foop DruGc Cosmetic Law 


REPORTS 


155 
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Bucks Co.). 

Gladiola Biscuit Company v. Southern 
Ice Company, CCH Foop Druc Cos- 
METIC Law Reports { 22,603 (CA-5). 
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183 N. Y. S. 2d 46 (N. Y. App. Div., 
Ist Dept.). 

Courter v. Dilbert Brothers, Inc., 
CCH Foop Druc Cosmetic Law Re- 
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Law Reports § 22,582 (Miss.). 
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METIC LAw Reports § 22,587 (N. Y. 
App. Div., 3d Dept.). 
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METIC LAw Reports § 22,593 (Miss.). 
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Bottling Company, CCH Foop DrucG 
Cosmetic Law Reports § 22,599 (DC 
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Bryant, CCH Foop Druc Cosmetic 
Law Reports § 22,606 (Miss.). 
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Newton Coca-Cola Bottling Company 
v. Shaw, CCH Foop Druc Cosmetic 
LAW Reports { 22,606 (Miss.). 


DeFrance v. Oecestrike, CCH Foop 
DruGc Cosmetic Law Reports {| 22,609 
(N. Y. App. Div., 2d Dept.). 

Gardner, d. b. a. Seven Up Bottling 
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Company v. Sumner, CCH Foop Druc 
CosMEtIc LAw Reports § 22,617 (Ala. 
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Breed, CCH Foop Druc Cosmetic LAw 
REportTS J 22,633 (Ala. CA). 
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DruG CosmMEtTIc LAw Reports ¥ 22,621 
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Company, Inc., CCH Foop DrueG Cos 
METIC LAW Reports J 22,588 (Mo. CA, 
Springfield). 

Natale v. Pepsi-Cola Company, et al., 
CCH Foop Druc Cosmetic Law ki 
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Kuntz v. McQuade, d. b. a. McQuade 
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CosMETI¢ LAW Reports J 22,592 
(ND). 
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Company, Inc., CCH Foon Druc Cos 
METIC LAW Reports {| 22,601 (Mass.). 
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A Veteran’s Right 
to Change the Beneficiary 


By FERDINAND M. SCHWARTZ, 
New York City Attorney 


While Congress adequately provided that the veterans have the sole 
right to name and to change the beneficiary to their government life 
insurance, it didn’t go far enough. Adverse claimants thwart 
prompt payment to beneficiaries—something Congress can remedy. 


N “ANY VETERANS of the armed forces are unaware of their 

rights pertaining to national service life insurance or govern 
ment insurance. This causes uncertainty and confusion, especially if 
there is a marital dissolution and the policy is made a part of the 
distribution of the assets of the marital property. Lawyers and 
veterans themselves should be cognizant of the fact that complex 
problems will arise and plague them in the future unless they realize 
that government insurance is a special contract which has to be con 
strued strictly in accordance with Congressional enactment. 

One must bear in mind the statement of Judge Whittaker, now 
Mr. Justice Whittaker, in Miller v. U. S.: “Servicemen who lose their 
lives in the service of our country, and the families of those men, 
are not the discretionary cestuis of a beneficient [sic] Veteran’s Ad 
ministration, but, rather, are the beneficiaries of a grateful America 

oa 

The National Service Life Insurance Act of 1940 as amended, 
38 USC Section 717(a), and Section 749 (1958 Veteran Benefits Act) 
are substantially similar. Section 749 provides: ‘The insured shall 
have the right to designate the beneficiary or beneficiaries of insurance 

and shall, subject to regulations, at all times have the right to 
change the beneficiary or beneficiaries 7 

The 1940 act and the 1958 act (38 USC Section 3101(a)) are 
substantially similar. Section 3101(a) provides: “Payments of bene 
fits due or to become due under any law administered by the Veterans’ 
Administration shall not be assignable except to the extent specifically 
authorized by law, and such payments made to, or on account of, a 
beneficiary shall be exempt from the claim of creditors, and shall not 
be liable to attachment, levy or seizure by or under any legal or 
equitable process whatever, either before or after receipt by the 
beneficiary.” 

It is apparent that Congress has specifically provided that the 
veteran has the right, at all times, to change the beneficiary without 

‘Miller v. U. S., 2 Lire CAses 2d 63, 64, 124 F. Supp. 203, 204-205 (DC Mo.) 
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the consent of the named beneficiary 


and that, furthermore, of the 
benefits shall be either assignable or 
subject to a claim of creditors, whether 
legal or equitable.’ 


none 


The Wissner case involved the ques- 
tion of whether or not national service 
life insurance was subject to the com- 
munity property laws of California, 
and the Supreme Court of the United 
States held that it was not. The in- 
sured veteran had changed his bene- 
ficiary from his estranged wife to his 
mother; after his death the widow 
claimed that, under California law, 
she was entitled to one half the pro- 
ceeds. The Court rejected this con- 
tention, and stated: ‘Thus Congress 
has spoken with force and clarity in 
directing that the proceeds belong to 
the named beneficiary and no other. 
Pursuant to the congressional com- 
mand, the Government contracted to 
pay the insurance to the 
choice. He chose his mother. 


insured’s 


“The constitutionality of the Con- 
gressional mandate above expounded 
need not detain us long. Certainly Con- 
gress in its desire to afford as much 
material protection as possible to its 
fighting force could wisely provide a 
plan of insurance coverage. Posses- 
sion of government insurance, payable 
to the relative of his choice might well 
directly enhance his guarantee of the 
complete and full performance of the 
contract to the exclusion of conflicting 
claims. The end is a legitimate one 
within the congressional powers over 
national defense, and the means are 
adapted to the chosen end. The Act 
is valid.” 

It has been held that an agreement 
by the insured veteran not to change 


*See, for example, Bradley v. U. S., 9 
Lire Cases 1108, 143 F. 2d 573, cert. den., 


10 Lire Cases 452, 323 U. S. 793; Woods 
v. U. S., 12 Lire Cases 508, 69 F. Supp. 
760; Dodd v. U. S., 13 Lire Cases 65, 76 
F. Supp. 991; Wissner et al. v. Wissner, 14 
Lire Cases 124, 338 U. S. 655; U. S. v. 
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the beneficiary cannot affect his right 
to do so and that the validity and 
construction national life 
insurance policies present questions 


of service 


of federal, and not state, law. 


Various and devious methods have 
been attempted to thwart the Con 
gressional purpose, and all of these 
the 
an attempt to claim that the policy 
was the subject of a gift (Tompkins 
v. Tompkins, 10 Lire Cases 147, 132 
N. J. L. 217, 38 A. 2d 890) ; an agree 
ment not to change the beneficiary in 
consideration of made to 
pay the premiums (Von Der Lippi- 
Lipski v. U. S. et al., 55 App. D. C 
202, 4 F. 1608); an agreement not to 
change the beneficiary in considera 
tion of money advanced 
U. S., 56 F. 2d 563); a mother’s allow 
ing her son to enlist in the service pro- 


have been rejected by courts 


advances 


(Lewis v 


vided insurance kept in force was in 
her favor (U. S. v. Williams, 302 


OT oa OO 


In spite of the foregoing decisions 
there have been cases where a national 
service life insurance policy has been 
made the subject of division in the 
separation agreement or divorce de- 
cree. This creates multifold problems 
after the death of vet 
eran and impedes, instead of expedit- 


the deceased 


ing, the disposition of the proceeds. 
\ veteran, either i out of the 
service, who agrees in a voluntary 


in or 
separation agreement to name either 
his wife or children of this marriage 
as irrevocable beneficiary or bene 
of his life 
insurance policy is actually agreeing 


ficiaries national service 


to something which is impossible of 
performance. This is so, even if the 
separation agreement is subsequently 


Henning, 15 Lire Cases 708, 344 U. S. 


560; 
Eldin et al. v. U. S., 3 Lire CAses 2d 826, 
157 F. Supp. 34; and also see 2 ALR 2d 
489-511. 


‘See American Law of Veterans (2d Ed.), 
Sec. 478, at p. 341, and Sec. 420, at p. 302. 
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incorporated into a divorce decree 
by a court otherwise having compe 


tent jurisdiction. 


In order to circumvent the specific 
enactments of Congress, attempts have 
been made to impose a trust on the 
This theory has been re 
the courts 
exception of a case where the bene 
ficiary is guilty of a breach of trust 


proceeds. 


jected by also, with the 


a situation clearly distinguishable. See 
Voelkel et al. v. Tohulka et al., 3 Lit 
E. 2d 344, cert. 


Cases 2d 373, 141 N. 
den., 355 U. S. 891. 


Congressional Mandate 

In Heifner v. Soderstrom, et al., 2 
Lire Cases 2d 597, 134 F. Supp. 174, 
the plaintiff was the former wife of 


? 


the deceased insured veteran, and the 
marital residence was in California. 
In May, 1953, the veteran changed 
the beneficiary from his wife to his 
mother, subsequent to the wife’s in 
stitution of a suit for divorce in Califor- 
nia. Thereafter, the California court 
entered a judgment of divorce and 
held that the insurance policy was 
part of the community property and 


awarded it to the wife. After the 
insured’s death, the Veterans Admin 
istration paid the proceeds to the 


mother as the last designated bene- 
ficiary, and the former wife attempted 
to get the proceeds through a con 
structive trust. This claim 
nied. The court stated: 


was de 


‘It seems clear that there is clear 


and definite Congressional mandate 


that the insured in a National Service 
Life Insurance Policy shall have the 


right ‘at all times’ to change the bene 
ficiary of the policy and that such 
right may not be denied to him by 
either a Federal or a State Court. 


“It seems clear from the cases that 
no court can deny the insured in a 
National Service Life Insurance Pol 
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icy the right to change the beneficiary 
of it or designate someone other than 
the designated beneficiary to receive 


the pr ceeds thereof. 


the evidence 


agreement on 


“In the 


does not 


present case 
establish an 
the part of the insured not to exercise 
the right to change the beneficiary 
of the policy. Under the authority of 
the cases relating to War Risk Insur 
ance policies, such agreement would 


be ineffective, if made.” 


In Kauffman v. Kauffman, 13 Lirt 
Cases 1121, 210 P. 2d 29, 93 Cal. App. 
2d 808, it was specifically held that a 
property settlement between an in- 
sured under a war risk policy and his 
first wife, providing for the first wife 
to be named as beneficiary and the 
children to be named _ beneficiaries 
should the parties obtain a divorce, 
was an assignment prohibited under 
the 


the first marriage could not enforce 


federal statute and children of 
the agreement against the second wife, 


who was the named beneficiary. 


\n analogous situation was found 
in Eldin, et al. v. U. S., 3 LiFe Cases 
2d 826, 157 F. Supp. 34, specifically 
involving a national service life insur- 
ance policy. The veteran signed a 
separation agreement providing, among 
other things, that the wife and children 
would be irrevocable beneficiaries of 
his national service life insurance policy. 
This agreement was subsequently in- 
corporated into a divorce decree and, 
thereafter, the veteran remarried and 
wife and child of 
said marriage as beneficiaries. After 
the insured’s death, his first wife and 
children of his first marriage sued to 


named his second 


procure the proceeds of the policy on 
an equitable assignment of the pro- 
ceeds, either upon the creation of a 
constructive trust by the operation 
of law based upon the conduct and 
contractual obligations of the veteran 
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or by the seizure of the proceeds by 
legal or equitable process after the 
maturity of the policy. All these con- 
tentions were rejected by the United 
States District Court for Illinois. 


After the death of a veteran in- 
sured, the Veterans Administration 
has to wait for an indefinite period to 
ascertain whether there are conflict- 
ing claims for the proceeds of a policy 
before making payment to the claim- 
ant, who should be the last designated 
beneficiary. If there are adverse 
claims, the VA has to make a deter- 
mination as to which one is entitled 
thereto. After a determination is 
made, the defeated adverse claimant 
has a right to appeal within 60 days 
from the VA’s ruling. The case is 
then forwarded to the Board of Vet- 
erans Appeal, where, after another 
delay, a decision is handed down. Once 
again the defeated adverse claimant is 
advised that payment will be made to 
the beneficiary of record unless suit 
is instituted within 60 days. Such a 
suit is not really an appeal in the 
usual sense, but is actually a de novo 
examination of the merits leading to a 
new determination. (See 38 USC 
Section 784 of the 1958 Veteran Bene- 
fits Act and 38 USC Section 445 of the 
1940 act as amended.) This creates 
delays and also involves certain juris- 
dictional problems. In addition, see: 
Pack v. U. S. et al., 13 Lire Cases 
1045, 176 F. 2d 770: Tohulka et al. v. 
U. S. et al., 204 F. 414; and Kaske 
et al. v. Rothert, 133 F. Supp. 427. 


ALL-TIME RECORD SET 


It is suggested that legislation is 
required so that claims of a veteran's 
family may be expeditiously deter 
mined. After a claimant has exhausted 
his administrative remedies by a de 
cision of the Board of Veterans Ap- 
peal, there should be no further review 
except to determine whether the board’s 
action has been arbitrary or capricious. 
(Compare De Sinlau v. U. S. et al., 4 
Lire Cases 2d 592.) It is not uncom 
mon to find a designated beneficiary 
waiting until almost two years elapse 
after the death of the insured before 
the proceeds are ultimately paid. 


In view of the fact that a veteran 
can always change the beneficiary of 
his national service life insurance 
policy, which right cannot be abro 
gated by either a state or federal court 
or any act of the insured himself, it is 
a harsh law which enables prior bene 
ficiaries to hold up the payment of the 
proceeds indefinitely, compelling the 
rightful beneficiary to either litigate 
or buy her peace. The resources of 
the veteran’s designated beneficiary 
limited, the 
purpose for which the insurance was 
‘to protect 


are usually and very 
taken out by the veteran 


his immediate family’’—is frustrated. 


A practical solution to avoid delays 
that a 
national service life insurance or gov- 


is to make certain veteran’s 


ernment policy is never made the 
subject of a property settlement in 


[The End] 


marital dissolutions. 


American families received an average of nearly $21 million in 
benefit payments from their life insurance and annuities every 24 
hours in 1959, the Institute of Life Insurance reports. Total life insur- 
ance and annuity benefits paid during 1959 amounted to $7,531,400,000, 
an all-time record. This was $299,900,000 larger than the year before, 
and more than twice the benefits paid ten years ago. ‘““The flow of 
these payments will accelerate as the life companies increasingly pay 


out benefits,” said the Institute. 
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Status of Unions 
Under Antitrust Laws 


By WALTER L. DAYKIN 


The passing of the Sherman Antitrust Act gave rise to many 
important questions, foremost of which were those relating 
to coverage and exemptions under the act. Exactly where 
did labor unions fit into this legal picture, and which, 
if any, of the labor unions’ activities were influenced? 
This article is reprinted from the March LaBpor LAw JOURNAL. 


HE SHERMAN ANTITRUST ACT, passed in 1890, was the 

result of the public’s fear of the coercive power of large industry 
and massed capital. As a consequence, it is concerned mainly with 
the preservation of legitimate competition by maintaining free markets 
and by the regulation of, if not the control of, trusts and monopolies. 
Probably the most important aspects of the statute are contained in 
its first two sections which outlaw contracts, combinations and con 
spiracies that are in restraint of trade. 

Section | reads as follows: 


“Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several 
States, or with foreign nations, is hereby declared to be illegal 
Every person who shall make any such contract or engage in any 
such combination or conspiracy . . . shall be deemed guilty of a 
misdemeanor . 


Section 2 states: 


“Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, to monopolize 


any part of the trade or commerce among the several States, or with 


foreign nations, shall be deemed guilty of a misdemeanor 


The Sherman Antitrust Act contains provisions for its own enforce- 
ment and outlines the procedure to be used to prevent and restrain 
violations. In this statute, the federal courts are invested with the 
power to enforce the provisions of the law. The Attorney General is 
authorized to secure injunctive relief against any violations and to 
initiate criminal prosecutions. Also, any person who suffers injury 
as a result of the violation of the law by others can maintain civil 
suits for triple damages against the violators of the act. 

Prior to, and immediately after, the passing of the law, many 
questions relative to coverage and exemptions arose. Chief among 
these were the ones having to do with the status of labor unions and 
their behavior under the statute. The main issue here was whether 
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The author is professor of labor and 
management, College of Commerce, 
State University of Iowa, Iowa City. 


or not the law had jurisdiction over 
the activities of labor unions and, 
if so, to which of the activities 
could the law be applied and what 
was the extent of such application. 
Two different points of view or argu- 
ments were developed and expressed 
relative to the coverage of the statute. 
It was contended by some that Con- 
gress intended to regulate or eliminate 
higher consumer prices which resulted 
from the combination of powerful 
groups to control the markets. It was 
reasoned that men would 
gain more by these activities, so this 
group had more of an incentive to 
combine. Therefore, some postulated, 
the Sherman Antitrust Act applied 
only to business combinations or large 
trusts, and not to labor unions and 
their activities. 
law to regulate trade—not labor or 
the personal relations of labor and 
management. The proponents of this 
point of view argued that labor was 


business 


Thus, the act was a 


not a commodity and that labor had 
a legal right to accept or terminate 
employment at will, to refuse to buy 
goods and to persuade others not to 
buy them, and to strive for higher 
wages because good wages helped 
trade even though the increased labor 
costs might affect prices. On the basis 
of such reasoning, it was concluded 
that the Sherman Act was designed 
to regulate trade and was not suitable to 
regulate employee-employer relations. 
The other point of view was that 
the law, as originally passed, con- 
tained no language expressly exempt- 





Prior to the passing of the 


coverage. 
statute, labor requested specific ex- 
emption from the coverage of the law. 
The fact that this request was either 
ignored or simply never acted upon 
indicates that Congress intended to 
apply the law to all illegal combina- 
tions. Therefore, it was argued that 
the law covered all classes of people 
and all combinations, including unions, 
if their activities or behavior patterns 
interfered with or interrupted the free 
flow of goods in interstate commerce 
or if they tended to create business 
monopolies. 

The federal courts have accepted 
the reasoning that Congress intended 
to apply the law to all illegal com- 
binations and, therefore, the activities 
of labor unions, under specific cir- 
cumstances, come within the meaning 
and intent of the statute. In its early 
decisions the United States Supreme 
Court held that the Sherman Act was 
to be applied to all illegal combina 
the and 
For example, in the Pullman 


tions in areas of business 
labor. 
labor dispute, in 1894, the Sherman 
Act was applied to restrain a sympa- 
thetic strike, which was accompanied 
by some violence, on the grounds that 
such concerted activity was a con 
spiracy in restraint of trade within 
the meaning and intent of the Sher- 
man Act.’ 


fered with the safe flow of goods in 


Because the strike inter- 


interstate commerce, the Court sanc 
tioned the use of federal troops and 
the injunction. 


In 1908, in the Danbury Hatters 
case,” the secondary boycott conducted 
by the union against the company’s 
products and the dealers who sold 
them was held to be illegal. Such 
activity on the part of the 
destroyed materially the commodity 


union 


ing any labor union activity from market of the employer and resulted 





In re Debs, 158 U. S. 564, 15 S. Ct. 900 
(1895). 
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301 (1908), 
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in a great loss to him. The company 


brought suit against the union under 


the Sherman Antitrust law, and the 
United States Supreme Court ruled 
that the union had unlawfully inter 
fered with interstate and 
that it was an illegal conspiracy. The 
union was held for triple damages 
and each member of the organization 
was held guilty by association and 


commerce 


was responsible for his part of the 
damage, even if he had to give up his 
personal property. Again, in Gompers 
v. Buck Stove and Range Company, 
the union’s boycott was considered a 


restraint of trade of the type that 
came within the meaning of the Sher 
man Act. Here the union was for 


bidden even to speak or write anything 
that would further the boycott. 


Conspiracy Doctrine 


The Court, in applying the Sherman 
Antitrust Act to unions, emphasized, 
in these earlier cases, the conspiracy 
doctrine and the philosophy of restraint 
of trade contained in the statute. In 
these decisions the Court seemed to 


follow two rules or standards 


(1) that the intent to interfere with 


namely 


interstate commerce must be 
(2) that the 
due to the 
unreasonable, not reasonable 
put 
emphasis upon the justifiability of the 


proven 


and reduction in com 


merce union’s behavior 
must be 
and incidental. The Court much 
restraint of trade due to the activities 
of the union, upon objectives or goals 
that 


upon the means employed to reach 


the union wished to obtain, and 


or materialize these objectives. Con 
sequently, if the goal or end of the 
union was considered illegal, any re 
straint of trade was unjustifiable regard 
less of the legal means used to reach 
On 


end sought by 


the goal. the other hand, if the 


the union was legal 


"221 U. S. 418, 31 S. Ct. 492 (1911) 


Capper-V« Istead Act (1927 Webb 
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but the means used to effectuate the 
unlawful, the 
trade was not justifiable. Some have 


end were restraint of 
contended that the Supreme Court, 
in these earlier cases dealing with 
labor unions, neglected the social con- 
sequences of restraint of trade which, 
on the other hand, it considered in 
dealing with the legality of this matter 


on the part of a corporation. 


Congressional Subsidies 


Con 
gress, in its attempt to preserve a free 


Since these Court decisions, 
competitive society and to avoid “cut 
throat” competition, 


the agricultural and shipping indus 


has subsidized 
tries and has given public support 
to the oil and other extractive indus 
tries in the form of percentage deple 
tion allowances for tax purposes. Also, 
Congress has exempted several indus 
tries and businesses from the impact 
of the antitrust laws. These include 
virtually the entire transportation in 
dustry, communications, power indus 
tries, farm cooperatives, foreign trade 
associations and insurance companies.* 
Furthermore, the Clayton Act (1914) 
and the Norris-LaGuardia Act (1932), 
while they did not entirely exempt 
unions from coverage under the Sher- 
man Act, were designed to permit 
unions to organize and use collective 
elevate their 


bargaining in order to 


stacus. 


In modifying the application of the 
law to union activities, it was argued 
that the early decisions of the Supreme 
Court virtually paralyzed some of the 
unions to 
This 


created great anxiety among unions 


collective devices used by 


make their strikes effective. 
and their sympathizers, and their con 
cern was materially facilitated when 
the Court held, in Standard Oil Com 
Pomerence Act (1946); McCarran-Ferguson 
Act (1952) 
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pany v. United States,® that the Sher- 
man Act permitted illegal combinations 


Labor leaders con- 
the act allowed the 
business enterprises 


to be dissolved. 
tended that if 

dissolution of 

under certain circumstances and that 
if the statute had jurisdiction over 
certain activities of labor unions, the 
very foundation of unionism was en- 
dangered. 


Existence Not Illegal 


The Clayton Act, passed in 1914, 
attempted to allay this fear and to 
define more clearly the status of unions 
under the antitrust legislation. This 
act did not grant labor unions com- 
plete exemption from the Sherman 
Act, but it did establish the doctrine 
that the mere existence and function 
ing of unions was not illegal, that 
unions were not conspiracies as such, 
and that the lawful operations of these 
labor organizations did not illegally 
restrain trade. This statute recognized 
that the primary purpose of antitrust 
legislation was to eliminate trade prac- 
tices that affected competition. It was 
also stressed that the Act 
should not be interpreted to forbid 
the organization and operation of iabor, 
agricultural and horticultural organ- 
izations created for purposes of mutual 
aid. Furthermore, this 
Section 6, definitely states that labor 
is not a commodity. The statute also 
enumerates definite activities of labor 
unions, arising out of a labor dispute, 
against which no injunction can be 
issued by the federal courts unless 
the restraining order is necessary to 
prevent irreparable loss to the party 
applying for the injunction. 


Sherman 


law, in its 


Even after the passing of the Clay- 
ton Act, the United States Supreme 

*221 U. S. 1, 31 S. Ct. 502 (1911). 

*Coronado Coal Company v. UMW, 268 
U. S. 295, 45 S. Ct. 551 (1925), aff’g in part, 
259 U. S. 344 (1922). 
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Court held that the Sherman Act 
applied to any illegal behavior of labor 
unions. The Court so interpreted the 
law as to allow employers to sue for 
restraining injunctions 
formerly the federal 
authorities were granted such powers. 
In the Coronado Coal case,® the union 
was held to be in restraint of 


and 
only 


orders 


whereas 


trade 
because of its violent behavior against 
nonunion coal operators. It 
cided in this case that the union did 
intentionally and_ willfully 


was de 


restrain 
trade, and that the primary motive of 
the labor dispute was to prevent the 
shipment of coal mined by nonunion 
workers from entering into interstate 
commerce. Therefore, the union could 
be held for damages under the Sherman 
Act, even though it was not incor 
porated. The Supreme Court further 
ruled in Duplex v. Deering’ that the 
attempt of a union to create a national 
boycott was an illegal restriction of 
commerce and a violation of the anti- 
trust laws. This same reasoning was 
applied in the Bedford Cut Stone case * 
when the Court held that the refusal 
to use stone quarried by nonunion 
workers was an interference with the 
free flow of commerce and represented 
the type of restraint of trade which 
came within the jurisdiction of the 


\ct. 


Sherman 


In all of these cases, the Court put 
much emphasis upon intent and motive. 
that the 
unions involved 


reasoned immediate 
of the 


commerce or to 


It was 
purpose Was 
to narrow restrain 
the future shipment of goods in inter 
The Court 
nized, however, that many strikes in 
the 


commerce. recog 


state 


factories might be directed at 


prevention of production in order to 
™ Duplex Printing Press Company v. Deer 
ing, 254 U. S. 443, 41 S. Ct. 172 (1921). 
* Bedford Cut Stone Company v. Journey 
men Stone Cutters’ Association of North 
America, 274 U. S. 37, 47 S. Ct. 522 (1927) 
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e 
But, if one now travels in Europe and 
talks with financial experts in Lon- 
don, Zurich and other financial cen- 
ters, the possibility that the dollar 
might fall in international exchange 
value is seriously discussed. 
—William Henry Chamberlin 


gain various legitimate demands. While 
the curtailing of production would lead 
to interference with commerce, the 
Court reasoned that such interference 

the 
that, 


therefore, such strikes were not illegal. 


was secondary and _ incidental 


normal result of strikes—and 


After the passing of the Clayton 
Act, the judicial interpretations of the 
Supreme Court, relative to the posi 

tion of labor unions and their behavior 
patterns under the antitrust laws, dis- 
illusioned the unions as to the Clay 

ton Act’s being a bill of rights for the 
workers. The agitation by the unions 
and their sympathizers for a clarification 
of labor’s status under the antitrust 


legislation was partially responsible 


for the enactment of the Norris 
LaGuardia Act in 1932. This statute 
attempted to correct some of the in 
terpretations of the United States 


Supreme Court, relative to the Sher- 
\ntitrust Act and the Clayton 
\ct, which affected the unions nega 


man 


In defining the framework for 
the 
area of such conflict, the law removed 


tively. 
economic conflict, or allowable 
a number of the legal weapons that 
had been developed by management 
the 
and gave to unions more freedom in 
the The 
statute continued the idea that labor 


for use in conflict with unions 


self-organization. 


area of 


restraint 
that unions are legal insti 


unions, as such, are not in 
of trade 


*2 Lapor Cases § 17,063, 310 U. S. 469, 60 
S. Ct. 982 (1940). 
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tutions and are privileged to advance 
the lawful objectives of their organ- 
ization. In fact, the law applied the 
rule of reason to labor unions. 


the Norris-LaGuardia 
\ct restricted the use of the so-called 
“vellow 
them 

courts. 


furthermore, 
dog” contracts by making 
the 
\lso the law specified that 
union employees could not be held 
the 
of others unless they ratified, sanc 


unenforceable in federal 


responsible for illegal behavior 
tioned or actually participated in the 


This de- 


tailed anti-injunction bill and it made 


illegal activities. law is a 
significant changes in both the pro 


cedural and substantive aspects of 


injunctions. It deprived the federal 
courts of their power to issue injunc 
tions in various cases arising out of 
labor disputes. In fact, the statute 
lists behavior patterns of unions, aris 
ing out of labor strife, which cannot 
be enjoined, if no fraud or violence 
is involved, or used as evidence of 
intent to restrain trade unreasonably. 
Chief among these behavior patterns 
are: concerted refusals to work, join 
ing or remaining in a union, peaceful 
assembly, peaceful picketing, giving 
other strikers and 


financial aid to 


publicizing labor disputes. 


In recent years, the United States 
Supreme Court has handed down two 
decisions, namely, Apex Hosiery Com- 
pany v. Leader ® United States v. 
Hutcheson,’ have 
changed the status of labor unions 
In the Apex 
the United 
Eastern Penn- 


and 
which materially 
under the antitrust laws. 
Company 
States District Court of 


sylvania ruled that the company could 


Hosiery case, 


recover damages resulting from a sit- 
down strike because such a strike was 
a conspiracy in violation of the Sher- 
man Act. A circuit court of appeals 


3 Lapor Cases J 51,110, 312 U. S. 219, 
61 S. Ct. 463 (1941). 





reversed the decision of the federal 
district court on the ground that the 
restraint of trade involved was neither 
direct nor substantial, and that there 
was a lack of intent on the part of the 
strikers to restrain interstate commerce. 

The Supreme Court of the United 
States affirmed the decision of the 
circuit court of appeals, but upon 
different grounds. According to the 
Supreme Court, the facts in the case 
proved that there had been an illegal 
sit-down strike, that excessive damage 
had been caused by the strikers and 
that business had been suspended for 
more than three months. Therefore, 
the activity of the strikers did inter- 


fere with interstate commerce. The 
amount of commerce involved was 
not considered important, but the 


Court focused attention upon the nature 
and effect of the restraint on com- 
merce. The fact that the workers 
refused to allow the finished hose to 
be shipped from the plant was con- 
sidered adequate proof that the strikers 
did intend to interfere with interstate 
commerce. 

In this Apex Hosiery Company case, 
the Supreme Court held that unions 
are not wholly exempt from the anti- 
trust statutes, but neither are all labor 
activities affecting interstate commerce 
brought under these laws. While the 
sit-down strike, accompanied by vio- 
lence, constitutes restraint of trade, 
it is not the type of restraint that is 
within the meaning and intent of the 
statutes. The Court reasoned that the 
antitrust laws apply to restraints af- 
fecting free competition negatively 
such as, restraints of free competition 
in business and commercial transactions 
which restrict production, interfere 
with competition in the commodity 
markets, fix prices, divide territories 
for sales and apportion customers. 
These activities raise prices and pre- 
vent both buyers and consumers from 
enjoying the advantages accruing from 
free markets. The Court applied the 
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activities 
must be 


market-control test to the 
of labor unions; that is, it 
proven that the union activities create 
some form of market control before 
the union engages in the type of re 
straint of prohibited by the 
statutes. The Court, in this decision, 
did not condone the sit-down strike, 
but it did rule that the restraint of 
trade resulting from the strike had 
little effect upon the price of hose or 
upon free competition and, therefore, 
the triple damage clause of the Sher- 
Antitrust law could not be ap 
The company still had access 


trade 


man 
plied. 
to the state courts for the redressing 
of any wrongs. 


Must Apply 
All Three Laws 


In United States v. Hutcheson, the 
Supreme Court held that any judicial 
body attempting to discover whether 
or not the techniques used by labor 
unions to elevate their status consti- 
tute a violation of the Sherman Act 
must do so by applying or interlacing 
the three antitrust laws—the Sherman 
Act, the Clayton Act and the Norris 
LaGuardia Act. In this even 
though a jurisdictional dispute was 
the ruled that the 
Sherman Act be applied 
against the labor union’s participation 
in such disputes. The Court further 
reasoned that the laws did not intend 
to prevent strikes, peaceful picketing 
and boycotting, and that unions vir- 
tually have the right to unrestricted 
use of these legitimate weapons. The 


case, 
involved, Court 


could not 


only qualifications are that the unions 
using these devices must do so in self 
interest and must not engage in collu 
sion with nonlabor groups. These 
rights are protected by Section 20 of 
the Clayton Act and by that phase 
of the Norris-LaGuardia Act which 
forbids the issuance of injunctions by 
federal courts to restrain certain speci 
fied behavior arising out of labor dis 
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putes. If the use of these industrial 
weapons results in losses because of 
the interruption of business activities, 
Congress, not the courts, must rem 
edy the situation. 


Union Acts Alone 


In the Allen-Bradley case," the Su 
preme Court again applied all three 
antitrust statutes to the boycotting 
activities of labor this 
the had with 
business groups to boy cott out-of city 
and nonunion goods in order to elevate 


unions. In 


case, union combined 


the status of its members by securing 
jobs and higher standards. Therefore, 
the exemptions granted to unions in 
the Clayton Act and the Norris 
LaGuardia Act did not apply. The 
combined groups intended to, and did, 
restrain trade illegally by preventing 
free competition and the marketing of 
the 
supply of equipment. The Court made 


products and by monopolizing 
it clear that had the union functioned 
alone the results would have been 
considered a natural consequence of 
labor activities which were specifi 


Act. 


labor 


cally protected by the Clayton 
The Court ruled that 
activities may or may not be in viola 


some 


tion of the Sherman Act, depending 
on whether the union acts alone or in 
combination with business. In fact, 
in another decision,’” the Court ruled 
that did the 


Sherman Act when it refused to admit 


the union not violate 
workers of a handling company into 
the union and refused to sell its serv 
ices to the company. These activities 
did destroy the company’s busiress, 
but 


have the legal right to refuse to work 


such combinations of workers 
or to sell their services if they act in 
terms of self-interest and do not com 
bine with employers. 


" Allen-Bradley Company v. Li 
No. 3, IBEW, 9 Lasor Cases J! 
U.S. 797,:65.S. Ct. 1533 (1945). 





Union Status Under Antitrust Laws 


The Department of Justice has taken 
an active interest in defining the status 
or position of labor unionism under 
the antitrust laws. A survey of the 
material that the 
department did not attempt to use the 
antitrust 


available indicates 


laws as a means of settling 
labor disputes or policing strikes. It 
was not interested in proceeding against 
labor unions if they struck for higher 
wages, if they persisted in the main- 
tenance of high wages or if they strove 
to establish any legal type of union 
security. It was reasoned that while 
these activities might incidentally re- 
trade, it would be reasonable 
restraint. It is also quite clear that 
the Department of Justice was cautious 
in instituting criminal prosecution in 


strain 


cases involving secondary boycotts 
largely on the grounds that in the 
Duplex and Bedford Cut Stone cases 
there was such a conflict of opinion 
among the judges as to the reason 


ableness of this union activity. 


However, the antitrust division of 
the Department of Justice has stated 
that it 


such 


would proceed against 


concrete union activities as union 
graft and extortion, illegal price fixing, 
jurisdictional disputes, strikes by a 


had 


certified by the National Labor Rela- 


union after another union been 


tions Board, unreasonable restraint 
designed to force the hiring of un- 
the 


system, and the unreasonable restraint 


necessary labor or make-work 
intended to prevent the use of cheaper 
materials, improved techniques or mort 
efficient methods. These activities are 
treated as unreasonable restraints of 
therefore, in violation 


\ct. 


trade and are, 
of the Sherman 
In very recent 


years the question 


of union monopolies and restraint of 
trade has again arisen. The Attorney 
Crumboch, 9 Lapor Cases 
S. 821, 65 S. Ct. 1545 (1945). 


"Hunt v 


{ 51,214, 325 U 
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General’s national committee, com- 
posed of sixty members appointed to 
study the antitrust laws, recommended 
that legislation be passed to bring 
certain behavior or activities of labor 
under the antitrust laws. The recom- 
mendations of this committee were 
especially concerned with the union’s 
attempts to control the market by 
fixing the amount of goods to be pro- 
duced, by fixing the price of the goods 
or products, by determining the area 
where the goods must be sold and by 
designating the number of firms which 
may engage in the production and 
distribution of goods. 


This fear of union monopoly power 
has been facilitated by the recent 
demands of labor unions and the 
merger of the AFL and CIO. It is 
contended that compulsory unionism, 
the guaranteed annual wage and the 
profit-sharing demands of the union 
will destroy the American economic 
society. Unions not only have the 
power to maintain present wage rates 
even though the economy is receding, 
but also have the power to raise these 
rates. Industry has persistently raised 
prices to cover the wage increases, 
thereby causing consumers on a fixed 
income to suffer a depreciation of 
their real income. It has been sug- 
gested that the unions’ power over 
wages be controlled. 


Much concern has been expressed 
in regard to the merger of American 
unions. This results partially from 
the fact that the American people are 
wary of bigness—whether it be big 
business or big unions—because such 
bigness may lead to monopolies and 
the destruction of the free enterprise 
society. This seems strange when it 
is recognized that large corporations 
have made industrial progress possible. 
Also, the governmental powers have 
facilitated the trend toward bigger 
business and unions by such legisla- 
tion as minimum wage laws and laws 
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that lead to the standardization of 
wages and hours both within and 
between industries. In dealing with 
the problem of size, it becomes obvious 


that there is more fear of big unions 
or a laboristic economy than of big 
business or a managerial economy. 


An Old Story 

The recent merger of the American 
unions should not be a surprise to 
the scholars in the field of industrial 
relations. This tendency in other 
countries and in the United States 
demonstrates that the merging of 
unions is not new or unique but is 
more or less a type. In the United 
States, the National Labor Union, an 
association of central bodies, was or 
ganized in 1860; the Knights of Labor, 
an amalgamation of skilled and un 
skilled workers, in 1869; the AFL, 
in 1886; and the CIO, which extended 
collective bargaining to unskilled work- 
ers, in 1935. In America it is cus 
tomary to accept mergers in business 
for the purpose oi achieving efficiency 
and for the solution of financial and 
other problems. Unions merge for the 
same purposes—that is, efficiency of 
operations, mutual aid and protection, 
and the overcoming of conflict from 
within to insure their future existence. 
Therefore, the union merger is con 
sidered to be a protective device. It 
functions to dignify the status of the 
common man in American society and 
to perpetuate an economy in which 
the natural resources will be used for 
the good of the masses. The recent 
merger was definitely intended to pre- 
serve the union movement and to 
create an environment in which unions 
can become more powerful and more 
influential. 

Representatives of the United States 
Chamber of Commerce have appeared 
before the House Judiciary Monopoly 
Committee, headed by Representative 


1LJ— March, 1960 





Celler of New York, and have sug 
gested a number of antitrust curbs 


against unions which would substitute 
a government-guided enterprise for our 
free enterprise. This organization re- 
quested that the application of the anti- 
trust laws be extended to unions by 
clearly designating the legal activities 
that can be used in the organizing 
and collective bargaining procedures 
of unions and by specifying the mo- 
nopolistic practices and trade restraints 
that not Also the 
United States Chamber of Commerce 
asked that the Norris-LaGuardia Act 


are permissible. 


be amended to limit some of the prac 
tices now used by unions to elevate 
their status. It urged that extensive 


industry-wide bargaining, pattern 
bargaining, secondary boycotts, and 
featherbedding activities be made illegal 
types of concerted activity. [It also 
urged that any boycott directed against 
technological development, or any 
boycott which discourages the sale 
of goods not carrying a union label. 


be declared a monopolistic boycott. 


Points to Business 


It is doubtful whether the problem 
of the power of large unionism can 
be solved by drawing unions back 
Antitrust Act or 
by applying this law more fully to 


under the Sherman 


union organizations and their prac- 
tices. This antitrust law was designed, 
primarily to preserve commercial com- 
petition and to safeguard free markets. 
While unions have not been entirely 
the Act, 
the was 


written 


exempt from Sherman the 


way in which statute con- 


structed or makes it appear 
that it is aimed more at business than 


While unions 


can influence competition and free 


at labor organizations. 


markets, these realms are more closely 
associated with business activities. A 
study of the court decisions reveals 


that there is a great deal of confusion 


Union Status Under Antitrust Laws 


as to how the law should be applied 
It is obvious that the 
antitrust law to 


to big business. 
the 
unions would intensify this confusion 
a great deal. Also, to apply this statute 
would 


application of 


more fully to labor activities 
result in the resurrection of the bitter 
attitudes created by the judges’ use 
of injunctions under the law in the 
earlier Supreme Court decisions. This 
would create a set of values to which 
would negatively and 
would result in a more bitter labor 
struggle. Such an environment would 
not be conducive to the development 


labor react 


of an efficient and stable economy. 


Dangers of Unions 

In a recent publication by Edward 
H. Chamberlin, entitled The Economic 
Analysis of Labor Union Power, (Amer- 
ican Enterprise Association, Inc., 1958), 
great emphasis is placed upon the 
growing strength of unions and the 
danger of this power to the economy. 
In his analysis of the problems in- 
volved and their solution, he some 
times appears to be inconsistent. For 
example, he states that the increased 
status of workers during the nine 
teenth and twentieth centuries 
due to technological developments and 
social legislation, but “thanks not to 


Then 


Was 


collective bargaining.” follows 
a statement which contends that the 
trade union policy relative to wages, 
fringe benefits, working rules, ete. 
has raised costs and prices and has 
resulted in the lowering of the real 
income of those on a fixed income and 
those in the low-income groups. He 
also admits that union laborers are in 
a more strategic position to raise their 
that the 


expense of those who have less power. 


wages, but this is done at 
This reasoning is comparable to that 
proposed by the proponents of the 
Furthermore, he 


contends that unions are exempt from 


wage-fund theory. 


the antitrust laws. 
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In dealing with the problem of labor 
union power, he reasons generally 
and categorically. He assumes that 
all unions are strong. In fact, how- 
ever, the power and strength of unions 
rary in terms of industry and the 
nature of the work involved. For 
example, the automobile, the steel and 
the mine unions are strong, but unions 
in the textile, hosiery and shoe in- 
dustry are quite weak. Also, unions 
in industries like the railroad industry 
are in a strategic and powerful posi- 
tion because such work is so closely 
related to public health and safety. 
Then, there are small unions like the 
newspaper mailers that can affect a 
large industry negatively in case of 
labor difficulties. Consequently, it is 
illogical to reason categorically when 
dealing with union power. The objec- 
tive approach would be to analyze 
these unions on an individual basis. 


In his discussion, he states that the 
power of unions must be curbed by 
legislation and, by implication, he 
favors the right to work laws that 
have been enacted in some states. He 
would ban industry-wide and area- 
wide bargaining and would require a 
strike vote not only among the mem- 
bers of the certified bargaining unit, 
but also among the workers who 
might be affected by the strike. At 
present, industries like steel and coal 
are assuming the nature of public 
utilities, and this would mean that 
many workers might be affected both 
directly and indirectly by a strike in 
these areas. This indicates how com- 
plicated a strike vote of this nature 
could actually become. Undoubtedly, 
some of the author’s suggestions for 
the control of union power would 
create problems more serious than 
the one to be solved. 


In the determination of future legis- 
lation to curb this power of unionism, 
which is creating a situation where 
there is an imbalance between unions 
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and management in the area of collec- 
tive bargaining, it must be assumed 
that society has the prerogative to 
establish standards to protect itself 
against any destructive tendencies. 
Some have proposed that it is more 
in conformity with a free enterprise 
society to grant the parties engaging 
in behavior that is considered a menace 
an opportunity to solve their problems 
without government interference. How- 
ever, if they do not do so, an environ- 
ment is created which is conducive 
to government intervention. 

The approach to the legislative 
problem relative to mitigating the 
power of unionism is exceedingly im- 
portant. Laws must be based on the 
mores, on reason and on intelligent 
analysis. This involves the investiga- 
tion of causes, and not merely the 
focusing of attention upon the end 
results. 


New Problems 

An attempt to remove the causes 
may create numerous problems. [or 
example, proposals have been made 
to ban industry-wide unionism and 
area-wide bargaining. It is obvious 
to scholars in the field that such 
unionism and bargaining may result 
in the removal of wages from the 
competitive area. It is also well known 
that industry-wide bargaining resulted 
from such forces as mass-production 
industries, national markets and em- 
ployer associations. In such an environ- 
ment small local unions are impotent. 
The question that has been posed is 
whether to regulate the causes for 
big unionism or to allow these to 
function and merely limit the scope 
of union activity. 

In a democracy it will be difficult 
to fragment labor unions. It may be 
that some legislation will be enacted, 
but it will be the type that tends to 
curb labor's power and, at the same 
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* 
Every time the ratio on a given 
amount of bank reserves is lowered, 
the banks can expand credit propor- 
tionately, without cost to themselves, 
and with the entire gain going to the 
banks, both in the increase in capital 
assets and in interest, and none of it 
goes to the Federal Reserve or to the 
Treasury. This is one of the most 
serious questions we have before the 
Nation — whether the money supply 
is to be expanded in such a way that 
the banks create all of it, and derive 
the full profit, without any of it 
going to the Treasury. 

—Paul H. Douglas 


time, does not alienate the political 
support of the unions. 
that is too rigid could easily bring 
the labor groups together. 
While at present labor is not actually 
a powerful political factor, it cannot 
be overlooked that the potentiality to 
become powerful is ever present in 
this group. Also, it must be recog- 
nized that the suggestions offered to 
legally define the situation in which 
labor can operate will greatly increase 
the power of the government to func 
tion and control in this This 
could result in practices more deadly 
than the existing and could 
materially affect the type of economy 
that many citizens wish to preserve. 


Legislation 


closer 


area. 


ones 


By way of summary, it might be 
stated that an objective study of the 
status of labor unions under the anti- 
trust statutes reveals that Congress 
in 1890 did not intend to exempt unions 
under the 
In fact, for a long 


from coverage Sherman 
Antitrust Act. 
period of time the law was enforced 
against such union practices as strikes, 
The United 
States Supreme Court, under certain 


boycotts and picketing. 


circumstances, regarded unions as 


Union Status Under Antitrust Laws 


combinations or conspiracies in re- 
straint of trade. The Clayton Act 
and the Norris-LaGuardia Act do not 
entirely exempt unions from coverage 
the antitrust statutes. How- 
ever, these two recent 
strict the application of the Sherman 
Antitrust Act to unions and to their 
concerted activities by narrowing the 
range of formerly prohibited behavior 
of unions used to elevate the status 


under 
laws do re- 


of the workers. In other words, these 
laws extended the use of permissible 


union activities. 


The recent United States 
Supreme Court decisions have sub- 
stantiated this reasoning. The Court 
has ruled that unions per se are not in 
restraint of trade and that nothing 
in the Clayton Act and the Norris- 
LaGuardia Act 
forbid the existence and operation of 
labor unions if they are organized for 
the purpose of mutual aid. This per- 
mits individual members of the union 
to lawfully materialize the legitimate 
objectives of the union. The Court 
has emphasized that Congress did not 
intend to make a punishable offense 
of restraint of trade or interference 
with interstate commerce through legal 


more 


can be construed to 


strikes, picketing and boycotts. There- 
fore, not all restraints of trade result- 
ing from the behavior of unions to 
gain legitimate objectives through the 
use of legal methods will be the type 
that come within the meaning and in- 
the antitrust 
labor unions and their activities are 
held to be in violation of the antitrust 
laws, the unions must interfere with 


tent of laws. Before 


free competitive markets or must en- 
gage in collusion with employers, or 
nonlabor restrain 
trade. In fact, the Norris-LaGuardia 
Act permits any activity within Sec- 
tion 20 of the Clayton Act to be im- 
mune from coverage by the Sherman 


other groups, to 


\ct if the union functions alone and 
in terms of its self-interest. 
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In searching for equalizing remedies 
or devices to alleviate the imbalance 
in bargaining power between unions 
and management, it might be intelli- 
gent, and less detrimental to the free 
economic society, to focus attention 
upon means other than those which 
either bring unions more rigidly un- 
der the Sherman Antitrust Act or 
weaken them through legislation. It 
has been suggested that these two 
proposed solutions to the power of 
unionism could easily create other 
serious problems. It is generally ac- 
cepted that government intervention 
should be kept at a minimum. Also, 


THE COVERAGE __ 
| 


employed during the course of the 
good faith negotiations. Thus the 
Board in the guise of determining 
good or bad faith in negotiations 
could regulate what economic weapons 
a party might summon to its aid.” 


What action, then, should the com- 
pany have taken against the agents? 
They could have, according to Justice 
Brennan, “discharged or taken other 
appropriate disciplinary action against 
the employees participating in these 
‘slow-down, ‘sit-in,’ and arguably 
unprotected disloyal tactics." —NLRB 
v. Insurance Agents’ International 
Union, 39 Lapor Cases § 66,239. 


Employee Plans 


According to the IRS, the pur- 
chase of paid-up units of endowment 
insurance with current employer con- 
tributions will not cause an exempt 
employees’ profit-sharing trust to lose 
its exemption. The life insurance 
element in such policies is incidental 
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restrictions on labor often lead to re- 
Strictions on management. Perhaps 
it would be wise for an environment 
to be developed in which the two 
parties could reconcile their own dif- 
ficulties without government inter- 
vention. For management to become 
equal in power with unions it will be 
necessary to sponsor mature collec- 
tive bargaining and to develop more 
cooperation among employers. This 
will eventually lead to the emergence 
of multiemployer groups to cope with 
such a problem as industry-wide bar- 


[The End] 


gaining. 


Continued from page 134 


to the primary purpose of the plan 
to permit the employees or their bene- 
ficiaries to participate in a plan of de- 
ferred benefits. 


Counterproposal to Self-Employed 
Retirement Bill 


Almost a year ago, the House passed 
H. R. 10, a bill to permit self-employed 
individuals to deduct yearly the lesser 
of $2,500 or 10 per cent of net earn- 
ings from self-employment for amounts 
paid as premiums on “restricted re- 
tirement policies” or deposited in 
“restricted retirement funds.” The 
bill has been opposed by the Treasury. 
However, a counterproposal is expected 
to be submitted by the Treasury to 
the Senate Finance Committee. From 
information now available, the new 
Treasury plan would permit self- 
employed persons to set up a pension 
plan for their employees which must 
qualify under Code Section 401(a) on 
the same basis as corporate employers. 
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Holzman on Taxes 


Federal Income Taxation. Robert S. 
Holzman. The Ronald Com 
pany, 15 East 26th Street, New York 
10, New York. 1960. 775 


Press 
pages. $8. 


Knowledge of what to do before 
and after the tax form is filed is just 
as important as familiarity with the 
return itself. Dr. Holzman, a profes 
sor of taxation at the New York Uni 
versity Graduate School of Business, 
traces the logical sequence of building 
up income, subtracting deductions 
and exemptions, applying credits and, 


finally, computing tax. 


This book is basically designed to 
serve. a8 .a tem 
taxation courses. The author outlines 
the obligations of being a taxpayer, 


for federal income 


stressing the need for, and the form 
of, work papers and emphasizing the 
rule of burden of proof. “Preparation 
of tax returns,” he says, “is only one 
phase of a process that has as inte 
grated elements these factors: planning 


a transaction, weighing alternative 


courses of action, accumulation of 
data, mathematical computation, and 
justification of what appears on the 


tax return.” 


W hole chapters are devoted to such 
items as capital gains, net operating 


Books and Articles 


business ex- 
the differ- 


ences between individual and corporate 


le SS, 


contributions, and 
penses. Subsections show 
treatment of these categories. Every 
portion of the text is related to the 
appropriate section of the 1954 Inter- 
Code. The 
comprehensive guide for those inter- 
ested in principles of taxation and tax 


nal Revenue book is a 


planning. 


Tax Questions for Businessmen 


Ordinary and Necessary Expenses. 
William K. Carson and Herbert Weiner. 
Tax Practitioners’ Library. Robert S. 
Holzman, Editor. The Ronald 
Company, 15 East 26th Street, New 
York 10, New York. 1959. 250 pages. 
$10. 


scriber’s price . 


Den 
Press 


(Tax Practitioners’ Library sub- 
$8.50. ) 

This book examines the problems 
the deductions 
which are classed as ordinary and 


in determining tax 
necessary expenses. The major tests 
of deductibility for 20 main categories 
of expenses are presented along with 
guiding decisions from numerous cases 
and rulings in this area. 

Tax 
Practitioners’ Library series, edited 
by Robert S. Holzman, New York 
University taxation professor. This 
volume seeks to present a practical 
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approach to the problem of ordinary 
and necessary expenses for corporate 
executives, investors, professional tax- 
men and others who must assume 
responsibility for the recognition and 
solution of tax questions. 

The authors, members of the ac- 
counting firm of Touche, Niven, 
Bailey & Smart, cover the problem 
in general, then devote a chapter to 
specific areas of possible deductions. 
They also include many of the most 
significant cases on ordinary and nec- 
essary expenses and suggest steps to 
gain all possible deductions allowable 
under the Internal Revenue Code. 


Philanthropic Foundations 
A Study of Company-Sponsored 


Foundations. Frank M. Andrews. 
Russell Sage Foundation, New York, 
New York. 1960. 86 pages. $1.50. 

This book is a study of what the 
author calls “a new species in the 
philanthropic world.” The company- 
sponsored foundation, he says, is play- 
ing an increasingly important role in 
the administration of the $418 million 
a year corporation philanthropy budget. 

The company-sponsored foundation 
is usually a tax-exempt and legally 
separate entity from the sponsoring 
company. Its assets are entirely in 
the form of contributions from the 
sponsor-company and others, and its 
sole task is the administration of these 
charitable contributions. This book 
analyzes the concepts of these founda- 
tions, utilizing the results of a survey 
on contribution programs in Chicago. 
The focus is on what they do and how 
they do it, and on how the contribu- 
tion programs of companies with 
foundations differ from those of com- 
panies without foundations. 


Value Estimating 


Appraisal and Valuation Manual. 
Paul B. Coffman, Editor. American 
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Society of Appraisers, 1028 Connecti- 
cut Avenue, N. W., Washington 6, 
D. C. 1959. 525 pages. $15. 


This is the fourth annual edition 
of this encyclopedia of practical ap- 
praisal knowledge. It covers the freld 
of appraisal and valuation from the 
standpoints of theory, precision, tax 
equalization, capitalization rates, buyer 
motivations, depreciation, obsolescence, 
structural costs accounting concepts 
and includes many other topics. It is 
a valuable reference book not only for 
the appraiser and valuation engineer 
but also for the business man, govern 
ment official, lawyer and any others 
concerned with valuation matters. 


High-Talent Manpower 


Manpower and Innovation in Ameri- 
can Industry. Samuel E. Hill and 
Frederick Harbison. Industrial Re- 
lations Section, Department of Eco- 
nomics and Princeton 
University, Princeton, New Jersey. 
1959. 85 pages. $2. 


Sx C1 lc eV, 


This pamphlet disputes the idea 
that the rapid increase in demand for 
“high-talent personnel” in American 
industry is the result of empire build 
ing rather than actual necessity. 


Frederick Harbison, the director of 
Princeton’s Industrial Relations Sec- 
tion, and Samuel Hill, a member of 
his staff, present a different explana- 
tion for this change in the composition 
of employment. This monograph is 
the second in a series of analyses of 
the high-level functionary in today’s 
industry. 


Their study attempts to relate the 
expanding utilization of executives, 
managerial and sales personnel, and 
engineers and scientists to funda- 
mental economic forces operating in 
our society. It is contended that the 
greatest cause of this increase has 
been the introduction of new prod- 
ucts and new processes of production 
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or distribution—with a corresponding 
reduction of labor force in proportion 
to production. Another major cause 
has been the expansion and branching 
out of large companies and the subse 
quent 
with a 
number of executives and managerial 
employees. 


control 
the 


decentralization of 


corresponding rise in 


The central conclusion of the study 
is that greater employment of high- 
talent manpower is the result of 
technological and organizational innova 
tion and thus is in with the 
progress of American industry. The 
authors infer that economic growth 
in the future may depend as much 
upon effective generation and utiliza- 
tion of high-talent manpower as upon 
capital accumulation and the continued 
availability of natural resources. 


pace 


Budgeting for Management 

Budgeting Principles and Practice. 
Herman C. Heiser. The Ronald Press 
Company, 15 East 26th Street, New 
York 10, New York. 1959. 415 pages. 
$10. 

Herman C. 
public accountant and faculty mem- 
ber of the Temple University School 
of Business and Public Administra- 
tion. This book presents budgeting 
as a prime management tool for con 
tinuous profit planning profit 
control. Emphasizing principles es- 
sential in building and maintaining a 
workable budget, it shows how scien 
tific budgeting procedures today en 
able the entity to make 
prompt, accurate decisions to adjust 


Heiser is a certified 


and 


business 


its courses of action as external and 
internal forces change. 

Heiser’s book is divided into three 
sections: 

Part I, 
and Coordination,” reviews the funda- 
mentals and explains the problems of 
communication among management 
personnel in evaluating proposed 


“Budgeting for Planning 


Books and Articles 


plans and the procedures in devising 
a co-ordinated program and obtaining 
requisite approvals. 

Part II, “Budgeting for Control,” 
describes and illustrates methods for 
measuring deviations from expected 
performance standards that have been 
set both for planned and for actual 
operations. 

Part III, “Budgeting and Control- 
ling Techniques, ” details the process 
of establishing specific goals and the 
directing of particular activities to- 
ward accomplishing them. 

Early in the book, a continuous 
illustration is provided by a budget 
in its finished form. 
framework for the 
cussed, and points up essential rela- 


This serves as a 
principles dis- 
tionships within the various segments 
ot the budget. 
There are over 100 up-to-date forms 
and illustrations plus a lengthy index 
included in this volume. 


Job Opportunities 


Occupational Outlook Handbook, 1959 
Edition. United Department 
of Labor, Bureau of Labor Statistics, 


States 


United States Government Printing 
Office, Washington 25, D. C. 785 


$4.25. 


pages. 


This handbook provides a compre- 
hensive guide of employment oppor- 
tunities in 600 different occupations 
in 30 major industries. It is designed 
primarily for use by 
who offer vocational 


job counselors 
guidance to the 
millions of people who join the labor 
force each year. For each occupation 
listed, the handbook the 
employment outlook, the nature of 
the work, qualifications needed, work- 
ing conditions and the average earn- 
In addition to the occupational 
reports, the handbook is prefaced by 
chapters dealing with recent trends 
in population, labor force, the econ- 
omy, occupations and wages. 


describes 


ings. 
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PRODUCT LIABILITY CASES 
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Foop Druc Cosmetic LAw Reports 
§, 22,608 (Municipal CA, D. C.). 

Ferrell v. Royal Crown Bottling Com- 
pany of Charleston, CCH Foop Druc 
CosMEtIc LAw Reports § 22,614 (W. 
Va.). 

Mueller v. Teichner, d. b. a. Bronx 
Siphon Supply Company, CCH Foop 
Druc Cosmetic LAw Reports { 22,620 
[esa 3 +). 

McLaughlin v. Rapp, CCH Foon 
Druc Cosmetic LAw Reports § 22,586 
(Kan.). 

Hokanson v. Helene Curtis Industries, 
Inc., CCH Foop Druc Cosmetic Law 
Reports § 22,610 (DC N. Y.): motion 
to transfer granted, CCH Foop DruG 
CosMETIC LAw Reports § 22,622 (DC 
, ie ee F 

Syring v. Helene Curtis Industries, 
Inc., CCH Foop Druc Cosmetic LAW 
Reports § 22,616 (DC IIl.). 

Zampino v. Colgate-Palmolive Com 
pany, CCH Foop DruGc Cosmetic Law 
Reports § 22,619 (N. Y. App. Div., 
3d Dept.). 

Revlon, Inc. v. Buchanan, CCH Foop 
Druc Cosmetic LAw Reports § 22,629 
(CA-5). 

Janko v. Roux Distributing Com- 
pany, CCH Foop Druc Cosmetic Law 
Reports § 22,631 (Ohio), 

Burns v. Clairol, Inc., CCH Foop 
DrucG Cosmetic Law Reports § 22,632 
(DC IIl.). 

Bonowski v. Revlon, Inc., CCH Foop 
DruG Cosmetic LAw Reports § 22,635 
(lowa). 


Drug and Trichinosis Cases 

Fitzgerald v. Cutter Laboratories, Inc., 
CCH Foop Druc Cosmetic Law Re- 
ports § 22,575 (Calif. Super. Ct., Los 
Angeles Co.). 

Guidi v. Cutter Laboratories, Inc., 
CCH Foop Druc Cosmetic Law Rt 
ports § 22,576 (Calif. Super. Ct., Ala 
meda Co.). 
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Kunkel v. Cutter Laboratories, Inc., 
CCH Foop Druc Cosmetic Law ReE- 
ports {[ 22,577 (Calif. Super. Ct., Ala- 
meda Co.). 

Ellison v. Cutter Laboratories, Inc., 
CCH Foop Druc Cosmetic Law ReE- 
ports §/ 22,578 (Calif. Super. Ct., Ala- 
meda Co.). 

Upjohn Company, CCH 
LAW REPpoRTS 


Ravetz v. 
Foop DruGc CosMeETIK 
122.590 (DC Pa.). 

Niemann v. Grand Central Market, 
Inc., CCH Foop DruGc Cosmetic LAw 
Reports § 22,597 (Utah.). 

Naujoks v. Suhrmann et al., CCH 
Foop Druc Cosmetic LAw Reports 
q 22.598 (Utah). 


Animal-Feed and Whiskey Cases 

Midwest Game Company, Inc., v. M. 
F. A. Milling Company, CCH Foop 
Druc Cosmetic LAw Reports § 22,574 
(Mo., Div. No, 1). 

Doane v. Farmers Cooperative Com- 
pany, Inc., CCH Foop DruG CosMETI¢ 
Law Reports § 22,583 (Iowa). 

Tri City Fur Foods, Inc. v. Ammer 
man, CCH Foop Druc Cosmetic Law 
Reports § 22,602 (Wis.). 

Siler City Mills, Inc., CCH 


REPORTS 


Jones v 
Foop DruGc CosMETIc LAw 
q 22,615 (N.C.). 

Gland-O-Lac Company v. Creekmore 
Judge, CCH Foop Druc Cosmetic Law 
Reports § 22,624 (Ark.). 

Primrose v. John Morrell & Com- 
pany, CCH Foop Druc Cosmetic LAw 
Reports § 22,625 (DC N. Y.). 

Atlanta Milling Company v 
Grain Company, CCH Foop Druc Cos- 
METIC LAW Reports § 22,627 (CA-5). 


Norris 


Log Cabin Rest, Inc. v. Alpine Wine 
& Liquor Corporation, CCH Foop Druc 
CosMETI( Law Reports’ J 22,584 
(N. Y. App. Div., 2d Dept.) ; § 22,585 
(N. Y. S. Ct., Special Term, Kings 


Co.). [The End] 
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NEGLIGENCE 

| Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS. 


Personal Property Destroyed— 
Recovery for Loss of Use 


An owner of a negligently destroyed 
commercial vehicle may recover dam- 
ages for the loss of use of the vehicle 
during the period required for replace- 
ment. California. 


The owner of an airplane brought 
this action against the defendant for 
damages because of his testator’s negli 
the 


to general damages, 


gent destruction of plane. In 
addition 
sought 


use of 


the owner 
special damages for loss of 
could be 
that 
new or used equivalent aircraft was 


the plane until it 
replaced. He offered to prove 
not immediately available, and to prove 
loss of business profits. This proof was 
rejected as being inadmissible in the 
trial court, and a judgment was ren 


dered which represented the value of 


the plane at the time of loss. From 


this finding the owner appealed, claim- 


Negligence 





ing that he should have been allowed 
to prove additional damages for loss 


of use. 


lhe California Supreme Court, while 
that 
was damaged, the owner was 
entitled to the damage 
for the loss 


sitting In Bank, noted where a 
vehicle 
recover for 
done to the vehicle and 
sustained by being 
] 
I 


depriy ed of its 


use during the time repairs were 


being made. 


In deciding that the owner could 


+ 


use ol 
“There 


recover damages for loss of 
the plane, the court stated: 
appears to be no logical or practical 
should be 
which the 
property is totally destroyed and those 
in which it has been injured but is 


reason why a distinction 


drawn between cases in 


concluded 
that when the owner of a negligently 


repairable, and we have 
destroyed commercial vehicle has suf 
fered injury by being deprived of the 
use of the vehicle during the period 
required for replacement, he is en 
titled, upon proper pleading and proof, 
in order 
to ‘compensate for all the detriment 
proximately caused’ by the wrongful 
destruction.” Judgment of the lower 


to recover for loss of use in 
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court was reversed with instructions 


to try the issues raised by the own- 
er’s claim of loss of use.—Reynolds 
v. Bank of America National Trust & 
Savings Association. California Su- 
preme Court, In Bank. November 13, 
1959. 10 NeGLiceNce Cases (2d) 271. 


Swimming Pool Owner's Liability— 
Trespassing Child 


The owner of a swimming pool located 
where children are likely to trespass is 
liable for the death therein of a child 
too young to appreciate the danger if 
the child's access to the pool could have 
been prevented by reasonably low-cost 
measures. California. 


The plaintiffs brought an action for 
damages for the wrongful death of 
their son who had drowned in 
fendants’ swimming pool. The com- 
plaint alleged the following f 


de- 


tacts: 
The defendants owned a swimming 
pool which was situated across the 
street from the plaintiffs’ home. Al- 
though the pool was filled to a depth 
of nine feet and therefore constituted 
a dangerous condition risking harm 
to young children, no enclosure was 
erected to prevent their coming near 
it—even though this could have been 
done with little expense. At the time 
of his death, the son was only a year- 
and-a-half old and thus could not 
reasonably be expected to realize the 
danger involved in playing near the 
pool. 

A general demurrer to the complaint 
was sustained by the trial court, and 
the plaintiffs appealed from the ensu- 
ing judgment. Pointing out that the 
restatement rule regarding the liability 
of landowners to infant trespassers 
had been adopted in California, the 
supreme court of that state held that 
the allegations of the complaint were 
sufficient to meet the requirements of 
the rule that “(a) the place where 
the condition is maintained is one 
upon which the possessor knows or 
should know that such children are 
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likely to trespass, and (b) the condi- 
tion is one of which the 
knows or should know and which he 
realizes or should realize as involving 
an unreasonable risk of death or seri- 
ous bodily harm to such children, and 
(c) the children because of their youth 
do not discover the condition or real- 
ize the risk involved in intermeddling 
in it or in coming within the area 
made dangerous by it, and (d) the 
utility to the possessor of maintaining 
the condition is slight as compared to 
the risk to young children involved 
therein.” 


pe SSessor 


The court noted that the fact that 
a condition giving rise to injury is 
common in character does not neces- 
sarily exclude liability—the test being 
whether its dangers are fully under- 
stood by children. 

In thus reversing the lower court’s 
decision, the court expressly disap 
proved a line of former California 
cases which held that the “attractive 
nuisance” doctrine does not apply un 
less the dangerous condition is an 
uncommon one.—Aing et al. v. Lennen 
et al. California Supreme Court. De 
cember 31, 1959. 10 NEGLIGENCE CASES 
(2d) 566, 


Vendor's Liability— 
Sale in Violation of Statute 


The defense of contributory negligence 
is not available to a vendor who un- 
lawfully sells a rifle to a minor who 
subsequently suffers injuries caused by 
the accidental discharge of the weapon. 
Florida. 


The defendant gun dealer sold a 
rifle to the plaintiff, a 16-year-old boy. 
When the lad returning from 
target practice some time later, the 
car in which he was riding struck a 
bump in the road, causing the rifle 
to discharge and blow off his thumb. 
The boy sought to impose liability 
on the dealer, on the ground that his 


Was 


sale of the gun was negligence per 
se since it was unlawful under both local 
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and state law. The dealer's answer 
alleged that the injury was caused by 
the boy’s contributory negligence in 
holding a loaded gun by the end of 
the barrel. The trial court granted 
both the plaintiff's motion to strike 
the defense of contributory negligence 
and his motion for summary judg 
ment. Following affirmance by an 
appellate court, the case was appealed 
to the Florida Supreme Court. 


This court discussed the split in 
authority as to whether violation of 
a statute the 
harm the statute sought to prevent is 


which results in very 
negligence as a matter of law, or is 
merely prima-facie evidence of negli 
gence to be weighed by a jury. In 
the court’s opinion, the violation of 
a law prohibiting the sale of firearms 
to minors is negligence as a matter of 
law, and it precludes the seller from 
asserting contributory negligence as 
to an action arising out of 
resulting from the 
sale. In cases such as this, where the 
purpose of the to protect 
a class of persons from their inability 


a defense 
an injury illegal 
statute is 


to exercise self-protective care, a mem 
ber of this class is not barred by his 
contributory negligence from recov 
ery for injury caused by violation of 
the statute-—Tamiami Gun Shop v 
Klein et al. 
December 16, 

Cases (2d) 496. 


Florida Supreme Court. 
1959. 10 NEGLIGENCE 


Unexplained Plane Crash— 
Res Ipsa Loquitur 


Application of the doctrine of res ipsa 
loquitur will permit a jury to infer negli- 
gence on the part of an airline in an 
unexplained crash of its aircraft, but 
such an inference is not compelled as 
a matter of law. Southern District of 
New York. 


The plaintiff, a passenger on a plane 
operated by the defendant, brought 
this action to recover for injuries she 


sustained when the plane crashed 


Negligence 


shortly after take-off. In her com- 
plaint, she urged that under the doc- 
trine of res ipsa loquitur the airline 
matter of law, 
since it had exclusive knowledge of 


was negligent as a 
the care exercised in the operation of 
the aircraft and it had not offered any 
explanation for the crash. Following 
the airline’s answer, denying negli- 
gence, the plaintiff moved for an order 
to strike the answer and to grant sum- 
mary judgment. 


Although it agreed that the facts 
of the case warranted application of 
the doctrine, the United States Dis- 
trict Court for the Southern District 
of New York denied plaintiff’s motion. 
Commenting on plaintiff's assertion 
that the doctrine compelled a pre- 
sumption of the 


negligence, court 


said: 

“However, such is not the law. The 
doctrine, a rule of evidence, permits, 
but does not require the trier of the 
fact to inference of 


draw an negli- 


gence. It does not relieve a plaintiff 
of his burden of establishing that the 
It does not 
shift the burden of proof to the de- 
fendant nor does it compel a defend 
ant to offer an explanation. If the 


defendant was negligent. 


circumstances of a given case justify 
the inference of negligence, then the 
burden of going forward to explain 
the occurrence shifts to the defendant. 
The duty of explanation does not arise 
unless the plaintiff's evidence justifies 
the inference of negligence. 


“Thus, even if a defendant rested 


upon a plaintiff's case and offered 
no explanation where plaintiff properly 
relied upon res ipsa loquitur, it would 
not follow that plaintiff would be 
entitled to a directed 
matter of law. 


verdict as a 
In short, the defendant 
right to remain 
no explanation and, 


silent, offer 
in that event, he 


has a 


would still be entitled to have the 
jury determine whether or not the 
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inference of negligence is to be drawn 
from the happening of the accident 
under the circumstances.” 


According to the court, to grant 
summary judgment would deprive the 
defendant airline of its right to have 
a jury determine the facts and would 
thus constitutional 
right to a trial by jury.—Calhoun et al. 
v. Northeast Airlines, Inc., et al. United 
States District Court for the Southern 
District of New York. November 23, 
1959. 10 NEGLIGENCE Cases (2d) 503. 


trespass on its 


Short Shorts from the Courts 


Minnesota... . Several unsuccessful 
attempts by a general practitioner 
at setting plaintiff's broken leg had 
left his foot in a permanently crooked 
position. It appeared that each time 
the leg was set in proper alignment, 
circulation to the extremities 
was impaired necessitating removal of 
the cast; and that, therefore, the phy 
sician was finally forced to place the 


lower 


bones in incorrect lateral alignment 
in order to maintain circulation. 
Plaintiff claimed that the physician 
was negligent in failing to consult a 
specialist when he encountered the 
circulatory trouble, but the trial re 
sulted in a verdict for the defendant 
physician. A general practitioner's 
failure to call in a specialist may con- 
stitute negligence where he knows, or 
should know, the patient’s ailment is 
beyond his ability to treat, said the 
Minnesota Supreme Court. However, 
a doctor is not an insurer of a cure 
or a good result of his treatment or 
operation, and the mere showing of 
an unsuccessful result does not war- 
rant the conclusion that he was negli- 
gent in not consulting a specialist. 
The court affirmed the trial court’s 
denial of plaintiff's motion for a new 
trial—Manion v. Tweedy. Minnesota 
Supreme Court. December 18, 1959. 
10 NEGLIGENCE Cases (2d) 485. 
California . . . A physician and a 
dentist, practicing together, were held 
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liable for injuries resulting from an 
infection caused by broken 
which remained in a patient’s jaw 
after an operation for the removal of 
all of his teeth. On appeal to the 
California District Court, the verdict 
for the patient was held to be ade- 
quately supported by expert 
mony to the effect that standard prac 
tice required that X rays be taken 
after extraction to discover the pres 


roots 


testi- 


ence of broken roots, and that an anti 
biotic should have been administered 
as a prophylactic measure at the time 
of the extraction. Matthews 
et al. California District Court of Ap 
peal. December 1, 1959. 10 Neat 
GENCE CAseEs (2d) 541. 


George v 


District of Columbia... This action 
for wrongful death was brought by 
a mother whose daughter had died 
15 minutes after being given an in 
jection of 600,000 units of penicillin 
by the defendant physician. Defend 
ant’s records indicated that the penicillin 
had 


for mumps. 


been administered as treatment 
Despite the physician's 
own testimony that giving penicillin 
for mumps, 
proved practice, the trial court ren 
dered a directed verdict favoring him 


per se, was not an ap 


In reversing the lower court, the 
Court of Appeals for the District of 
Columbia held that a directed verdict 
was not proper, since a question of 
fact triable by a jury existed as to 
whether the use of penicillin as treat 
ment for mumps met the requirements 
of standard practice. “Though it ap 
pears that the patient was hypersus 
ceptible to penicillin,” said the court, 
“this not obviate the 
the jury could find—that this hyper 
susceptibility would not 


does fact as 


have been 
aroused so as to result in death except 
for the injection of penicillin as a treat 
ment for mumps.’”’—Rotan v 
baum. United States Court of Appeals 
for the District of Columbia Circuit. 
December 23, 1959. 10 NEGLIGENCI 
Cases (2d) 513. 


Green- 
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PRODUCT LIABILITY 
Summaries of Selected Decisions 


Reported in This Pield 


Liability of Window Casement 
Manufacturer for Worker's Fall 


If a product is safe when devoted to 
the normal use for which it is manu- 
factured, the manufacturer is not liable 
in damages for injury resulting from an 
abnormal use not reasonably to be 
anticipated. Tenth Circuit. 


An administrator of the decedent’s 
estate brought this action against a 
manufacturer of 
ments to recover for his death which 
resulted from a 


steel window case 


fall from one of the 
window casements. It appeared that 
the decedent had been an iron worker 
who, at the time of his fall, was in the 
process of shortening flanges on the 
steel window casements so that they 
would fit into place. The 
was working his way up to the top 
of the window 


crossbars, which were welded on the 


decedent 
casement, using the 


outside of the vertical steel channels 
ot the 
holds and 
that no one actually saw the decedent 
fall but, when he was found lying on 


window hand- 


footrests. It 


casements, as 
was established 


the ground below the casement, one 
of the steel crossbars which had been 
affixed close to the top of the casement 


was found lying close to his body. 


trial the 
taken from the jury and a judgment 


In the court, cause was 


was entered for the manufacturer of 
the steel window casements. On ap 
peal, the administrator argued that 
the evidence was sufficient to take the 
case to the jury on the issue of the 
manufacturer's negligence in affixing 
the crossbars to the vertical steel chan 
nels of the casements as the proximate 
cause of the accident resulting in death 
to the worker. 


Product Liability 


The Tenth Circuit did not uphold 
this argument (for some reasons not 


herein discussed) and affirmed the 
finding of the trial court. In doing 
so, the court stated: 


“For another reason, the evidence 
the 


issue of 


insufficient to take 
the 
negligence. A manufacturer may as- 
sume that his product will be devoted 
And if it 
to the normal 


was case to 


the jury on actionable 


to its normal use. is safe 


when devoted use for 
which it was manufactured, he is not 
liable in damages for injury resulting 
from an abnormal or unusual use not 
reasonably anticipated. Appellee 
the casements for use 


The 


were designed and intended to sup 


manufactured 
as window frames. casements 
port glass in windows. The glass was 
in panes about two feet by three feet 
\t all times since being in 
the have fulfilled 
in a satisfactory manner the purpose 


itt Size. 


stalled, casements 


manufactured. 


for which they were 
\nd it is not suggested that they 
were unsafe when devoted to that 


purpose. But appellant seeks to hold 
appellee liable in damages for negli 
gence in manufacturing a casement 
that it could 
a ladder by an 


in such manner not be 


used safely as em 


ployee weighing about one hundred 
and sixty or one hundred and seventy 
installing 
the casements in their position in the 
walls of the building. Manifestly, that 
was an entirely different use from that 


pounds while engaged in 


for which the casements were manufac- 
tured. It was pleaded in the complaint 
that at the the manufacture 
of the casements, appellee knew that 
workmen would have to use the hand 
holds and supports in fitting and secur 
But 
there was no showing at the trial that 


time of 


ing the casements in place. 


appellee had notice or know ledge that 
in installing these casements work 
men would use the cross-bars as hand 
holds or fe otrests.”’ McCready Vv. 
United Iron & Steel Company. United 
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States Court of Appeals for the Tenth 


Circuit. November 7, 1959. 10 NeEc- 


LIGENCE CAsEs (2d) 382. 


Injury Caused by Bone 
in ““Boned Chicken” 


Whether the presence of bones, natural 
to the type of food containing them but 
not to the particular style in which the 
food is prepared, renders the food un- 
safe for human consumption is a jury 
question. Maryland. 


A small chicken bone lodged in the 
throat of a girl eating chicken chow 
mein in her school cafeteria. The 
child’s father, as next friend of his 
daughter, brought an action sounding 
in tort for the negligence of the de- 
fendant packer of the cans of the 
“ready-to-serve boned chicken” used 
in the preparation of the dish. The 
cafeteria manager testified that her 
staff formerly had used fresh chick- 
ens in making the chow mein, but had 
switched to the boneless chicken when 
it was discovered that occasionally 
small pieces of bone were overlooked 
in the preparation of the fresh meat. 
After the accident, a check of the 
remainder of the chow mein revealed 
other small bone splinters ranging 
from an inch to an inch and a half in 
length. 


Both the plaintiff and defendant 
agreed that the presence of a foreign 
substance in food taken directly from 
a sealed can gives rise to a strong in- 
ference that the packer was negligent, 
but they differed as to whether the 
bones in the instant case constituted 
such a foreign substance. At the con- 
clusion of plaintiff's case, the trial 
court directed the jury to find for 
the defendant. 

Calling attention to the fact that 
the question of fitness for human con- 
sumption is measurable by the same 
tests in cases arising out of an alleged 
breach of a warranty of fitness as in 
those based on negligence, the Mary- 
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land Court of Appeals reviewed a 
number of decisions involving both 
One line of cases, 
which the court cited, held that ma- 
terial natural to the type of food in 
which it is present (chicken bones in 
chicken soup, cherry stones in a can 
of cherries, does not constitute 
a “foreign which would 
render the food unfit to eat. Another 
series of decisions held to the effect 
that suitability for human consump- 
tion is to be decided by a jury and based 
on the fact question of whether the 
injury-causing substance is naturally 
and ordinarily expected to be present 
in the final product. Inclined toward 
the latter view, the Maryland court 
held that the question of suitability 
should the 
jury, saying: 


classes of action. 


Svc. } 
substance” 


have been submitted to 
“We think the express representa- 
tions by the packer in this case that 
the chicken had been boned, and its 
knowledge that boned chicken would 
often be served in styles in which 
bones are not normally and naturally 
expected to be found, including chicken 
chow the 
tiff’s] cases applicable.” 


mein, make | plain- 


Judgment was reversed and the 
case was remanded for a new trial. 

Bryer v. Rath Packing Company. Mary 
land Court of Appeals. December 11, 


1959. 10 NEGLIGENCE Cases (2d) 514. 


Allergy to Lotion—tiability 
of Seller and Manufacturer 


Neither the seller nor manufacturer is 
liable for breach of warranty or for 
negligence where an isolated buyer is 
injured due to his being allergic or un- 
usually susceptible to the product. lowa. 


When the plaintiff, a 57-year-old 
woman, returned from her California 
vacation, she was the possessor of a 
very decided sun tan. Soon after her 
return, the 
beauty salon to have her hair done. 


1960 


she. visited defendant 
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There, the operator commented on 
her tan and suggested that its preser 
vation might be aided through the use 
of a lotion produced by the defendant 
cosmetic manufacturer, After exam 
ining two bottles, one labeled “Sun 
sath, the Tanning Lotion, For Nor 
mal Skin,” and the other labeled “Sun 
Bath, the Tanning Lotion, For Sen- 
sitive Skin,” the plaintiff stated that 
she thought her skin was normal, and 
she purchased the bottle so marked. 
The following Saturday and Sunday 
she applied the lotion to her face, 
arms, chest and legs and, clothed in 
halter and shorts, spent both days in 
the her 5 Subse 
quently, blotches appeared on her 
face, arms and waist, accompanied by 


sunshine of vard. 


pain so severe that she consulted 
dermatologist and 
two weeks in a hospital. 


was confined for 


Upon her recovery, she brought this 
action for damages against the salon 
and the manufacturer. Her petition 
was in two counts: In the 
sued both defendants on the basis of 


first she 


implied warranty as to the product 
manufactured and sold: in the second 
she sought recovery against the man 
ufacturer alone, based on negligence 
At the trial, the only testimony 


other than her 
plaintiff was that of her dermatologist 


own offered by the 
who testified under cross-examination 
that 
and rare occurrence,” 


her injuries were “an unusual 
which indicated 
the constitution 


of her skin. When the plaintiff rested, 


an abnormality in 


both defendants filed motions for di 
verdict. The court 
the motion as to the first count and, 
after hearing undisputed 


rected sustained 
testimony 
that the defendant manufacturer had 
sold over 5 million bottles of the nor 
mal-skin lotion without any previous 
complaint of injury, directed a verdict 
for the defendant on the second count. 

On appeal, the Supreme Court of 
Iowa discussed the facts surrounding 


Product Liability 


plaintiff's injuries, commenting: “The 
overwhelming majority opinion as es 
tablished in and in the 
Federal Court, is that under the above 
circumstances neither the dealer nor 
the manufacturer is liable.” 

Noting that the showed 
that the chance of plaintiff’s being in- 
jured through use of the lotion was 
approximately one in five million, the 
court concluded: “We will follow the 
rule and hold that neither 
seller nor manufacturer is liable 


many states, 


evidence 


majority 
the 
for breach of warranty or for negli 
gence where an isolated buyer is al 
lergic, or unusually susceptible, to the 
product.”—Bonowski v. Revlon, Inc., 
et al. lowa Supreme Court. December 
15, 1959. 10 NEGLIGENCE 
518. 


Cases (2d) 


Short Short: Ninth Circuit 

The plaintiff suffered burns when 
his shirt, purchased at 
Portland, 
ignited by a 


defendant’s 


store in Oregon, was 


cigarette spark. He 
waited nearly two years before bring- 
ing this action based on the defend 
ant’s breach of an 
fitness. The defendant 
that it not liable in- 


asmuch as plaintiff did not give rea- 


alleged implied 
warranty of 
contended was 
sonable notice of the breach as required 
by the Sales Act. 
The court of appeals held that the 
commencement of the action nearly 
two the breach did not 
‘within a reasonable 


Oregon Uniform 


years after 
constitute notice * 
time.” The court agreed with the 
defendant that prompt notice would 
have given the latter an opportunity 
to identify the lot from which the 
shirt came, to test it for inflammable 
characteristics and, thus, would have 
afforded the defendant the oppor- 
tunity to tender the defense of the 
action to the shirt manufacturer. 

Owen v. Sears, Roebuck & Company. 
United States Court of Appeals for 
the Ninth Circuit. December 1, 1959, 
10 NEGLIGENCE Cases (2d) 491. 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
| REPORTS 


Fear of Injury to Another— 
Damages for Nervous Shock 


A mother cannot recover damages for 
fright and nervous shock which result 
from a fear that her child was injured 
in an accident. In this case a truck 
crashed into a porch on which the 
mother believed the child was sitting. 

Connecticut. 

While the plaintiff was working in 
her kitchen, a truck owned by a cor- 
poration crashed into the rear porch 
of her home, completely demolishing 
the porch and steps. Shortly before 
the crash she had directed her seven 
year-old son to sit on the porch and 
wait for her. After the impact the 
husband inquired of the boy, and the 
mother, thinking that the boy had 
been on the porch, became fearful 
that he had injured. 
quently, the mother was treated by 
physicians for a nervous condition 
resulting from the fear of injury to 
It was established that the 


been Subse- 


her child, 
mother was within the range of ordi- 
nary physical danger from the force 
of the collision, but she suffered no 
consequential physical injury. 

In this action for damages the lower 
court awarded the mother damages 
for fright and nervous shock and the 
medical expenses incurred for treat 
ment. From this finding the corpora- 
tion appealed. 

The Connecticut Supreme Court of 
Errors granted a new trial on the 
element of damages for fright and 
nervous shock resulting from the 
mother’s fear for her child’s safety, 
and affirmed the rest of the findings. 


184 





This court stated: 


“The injuries from fright or shock 
for which the plaintiff, having been 
within the range of ordinary danger, 
may recover damages are, however 
limited to those which would consti 
tute proper elements of damage had 
she suffered a bodily injury. She 
did suffer a fright or shock which was 
caused by fear of injury to herself. 
For harm of this nature she is entitled 
to recover damages, although it does 
appear that 
tained medical attention 
it. But she cannot recover for injuries 
occasioned by fear of threatened harm 


not she sought or ob 


because of 


or injury to the person or property ol 
another. Such injuries are too re 
mote in the chain of 
permit recovery.”—Strazza et al. v 
VWcKittrick et al. Connecticut Supreme 
Court of Errors. November 17, 1959. 
18 AutomosiLe Cases (2d) 425. 


causation to 


Conflict of Separate Policies 
Covering Same Vehicle 
Where one insurer has issued a liability 
policy covering the owner of a vehicle 
and another insurer's policy covers the 
lessee, the owner's insurer will bear 
liability to the policy limit where both 
policies contain ‘“‘other insurance” 
clauses providing prorata coverage for 
owned and excess coverage for non- 
owned vehicles. Sixth Circuit. 
While under lease, a truck operated 
by the lessee was involved in an acci 
dent in which two persons in another 
vehicle were injured, At the time of 
the accident, the 
bility insurance issued by the plaintiff 
insurance company with 
$100,000 per person, per accident, and 
insured 


lessee carried lia 


limits of 
the owner of the truck was 
by the defendant insurance company 
to a limit of $25,000 per person, per 
accident, Both policies contained sim 
ilar “other insurance” clauses which 
provided for prorata liability in the 
event that other insurance covered the 
loss, except that policy coverage was 
to be considered as excess insurance 
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with regard to liability incurred by 
the insured in the operation of a ve 
hicle of which he was not the owner. 

\lthough both 
that their policies provided coverage 


insurers conceded 
of the accident, a dispute arose as to 
the amount to the 
injured parties. In facilitate 
early settlement of the claims, 


each should pay 
order to 
they 
stipulated that each would pay on a 
prorata basis in proportion to his re 
spective limits of coverage—$100,000 
to $25,000, or but that 
this payment would not affect a later 


determination of their controversy. 


four to one 


In accordance with the above agree 
ment, payment of $55,000 was mad: 
to one plaintiff paying 
$44,000 and defendant $11,000; and 
to the other, $8,750, plaintiff paying 


claimant, 


$7,000 and defendant $1,750. The 
plaintiff subsequently brought this 


action under the settlement agreement. 
\lleging that its coverage was ex 
cess insurance, and that the defendant 


should therefore have paid its full 
policy limit of $25,000 to the first 
claimant and $8,750 to the second, the 


plaintiff sought to recover the amount 
by which defendant's obligation to 


pay exceeded its actual 
The obligation to the first claimant 
was $25,000, which, less the $11,000 
actually paid, left an excess of $14,000; 
the obligation to the 
$8,750, which, less the $1,750 paid, left 
$7,000. The total of the 


amounts is $21,.000—the sum plaintifl 


payments 


second Was 


two excess 
demanded. 

Following a district court summary 
judgment favoring plaintiff, defendant 
sought reversal in the United States 
Court of Appeals on the ground that 
the prorata lability 
controlling. In affirming 


provision was 
the 
ment that court discussed the almost 
“other 


judy 


identical insurance” clauses, 
saying 

By the second provision of both 
clauses the only insurance coverage 


extended to nonowned vehicles which 


Automobile 


are otherwise insured is stated to be 


excess. Reading this limitation on 
nonowned vehicles into the first pro- 
that 


there is no pro-rata coverage on non 


vision of the clauses, it follows 
owned vehicles otherwise insured. 


“As to the 
icy, the limitation is without meaning, 


|defendant’s] pol 


as the vehicle involved in the accident 
an owned vehicle of its insured. 
the 
policy did not come into effect and... 
| defendant | liable for the 
either entirely or pro-rata, dependent 
there other 


Was 


Therefore, excess clause of its 


loss, 


Was 


on whether was valid 
insurance against the loss. 

““As to the 
the truck 


COV ered by 


. . [plaintiff's] policy, 
was a nonowned vehicle 
other valid insurance and 
the exemption from pro-rata liability 
applied. Therefore, the only liability 
to which [plaintiff] was subject 
was that imposed on it by the excess 
clause. 

“The foregoing being true, the 
[lessee] did not have ‘other insurance 
the 
| defendant's] policy, as the only other 


insurance it had, did not become effec- 


against a loss’ covered by 


the exhaustion of the 
[defendant’s] policy limits. For that 
reason the pro-rata clause of the 
|defendant’s| did not apply 
and it was liable to the full extent of 
its polieyv Citizens Mutual 
Automobile Insurance Company v. Lib 
erty Mutual Insurance Company. United 
States Court of Appeals for the Sixth 
Circuit. December 17, 1959. 18 Aurto- 
MOBILE Cases (2d) 815. 


tive until 


pe icy 


limits.” 


Insurer Liable for Bad Faith 
Refusal to Settle Claim 


An insurer may be liable beyond its 
policy limits upon a finding that its bad 
faith refusal to settle a claim within 
those limits caused loss to the insured. 
Minnesota. 

This action was brought by the in- 
the owner of a taxi 
against his for the 


sured, service, 


insurer loss 1n- 
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curred due to the latter’s refusal to 
settle a claim against the owner. 


One of plaintiff's cabs was involved 
in an intersection collision in which 
a passenger was killed. After the pas- 
senger’s survivors had begun a wrong- 
ful death action against plaintiff, the 
attorney for the defendant insurance 
company notified plaintiff that the 
amount which the survivors sought 
($17,500) exceeded the policy limit of 
$10,000 and informed the plaintiff of 
his right to retain personal counsel, 
although the insurer would retain ex- 
clusive control of the defense and set- 
tlement of the suit. 


Plaintiff retained an attorney who, 
at the close of the evidence in the 
wrongful death action, notified the in- 
surers attorney that the survivors 
were willing to settle for $12,000 
$10,000 in cash, from the proceeds of 
the policy, plus plaintiff's personal 
note for $2,000. The insurer refused 
to settle on this basis—its attorney 
reportedly saying: “Well, the most 
we can lose, in any event, is $10,000; 
regardless of how this case goes, so 
why should we pay that out in settle- 
ment, if that’s the most we can lose, 
regardless of what happens.” 

The case was submitted to a jury 
which returned a verdict of $17,500 
against plaintiff. Plaintiff then com- 
menced an action for $5,729 damages 
against the insurer, contending that the 
latter’s bad faith refusal to settle had 
subjected him to a liability of $5,729 
in excess of the $2,000 he would have 
had to pay at the close of the evidence. 
Following a jury verdict for plaintiff, 
the insurer appealed. 


The Minnesota Supreme Court, 
after stating the rule that an insurer 
may be liable for refusing to exercise 
good faith in the settlement of claims, 
proceeded with a discussion of the 
bases on which the defendant insurer 
could have, in good faith, refused to 
settle. 
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According to the court, the defend- 
ant could have done so if it had had 
good reason to believe that plaintiff 
was not liable to the survivors, or if 
it believed that the proposed settle- 
ment was greater than the amount the 
jury would award. The court held 
that, under the facts presented in the 
wrongful death the insurer 
could not have asserted, in good faith, 
that plaintiff was not liable, and that 
in the instant case there was sufficient 
evidence, including the remark by the 
insurer's attorney, to support the 
jury’s finding that the refusal to settle 
was not in good faith. 


action, 


Regarding the duty an insurance 
company owes to an insured when a 
settlement figure is offered, the court 
cited the following language from 
American Fidelity & Casualty Company 
v. G. A. Nichols Company, 31 Auto 
MOBILE Cases 656: “. . . While the 
insurance company, in determining 
whether to accept or reject an offer of 
compromise, may properly give con- 
sideration to its own interests, it must, 
in good faith, give at least equal con 
sideration to the interests of the in- 
sured and if it fails to do so it acts in 
bad faith.” 


The judgment of the lower court 
was affirmed.—Boerger v. American 
General Insurance Company of Minne- 
Minnesota Supreme _ Court. 
1959, 18 AUTOMOBILE 


sota 
December 17, 
Cases (2d) 801. 


Cooperation of Insured— 
Concealment of Facts 


When an insured lies to or conceals 
facts from his insurer concerning an 
accident, he breaches the cooperation 
clause of their policy, thus ending the 
insurer's obligation to defend an action 
based on the accident. Southern Dis- 
trict of New York. 


Plaintiff insurer sought a declara- 
tory judgment that it had validly dis- 
claimed liability on a policy issued to 
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the defendant because of the latter’s 
failure to cooperate in the investiga 
tion of an accident in which he was 
involved. At the time of the accident, 
the defendant told both police and 
representatives of the insurer that a 
passing car had cut in front of him 
forcing him to hit a pole in order to 
avoid a collision. Defendant’s daugh 
ter, who was injured in the accident, 
brought suit against defendant alleg 
ing that for 20 minutes prior to the 
accident he had chased the other car, 
running numerous red lights until his 
struck the other 
bounced off, and hit the pole. In a 
subsequent conference with the attor 


ear finally vehicle, 


ney named by the insurer to defend 
the action, the defendant admitted the 
truth of these allegations, whereupon 
the insurer commenced this action for 
declaratory judgment and, following 
the pleadings, moved for 
judgment. 


summary 


that his 
attorney 


The defendant contended 
truthful the 
were not admissible as eV idence since 


Statements to 


they were privileged communications, 
and he further that he 
cooperated with the insurer in that he 
had not refused to answer any of the 
the 


claimed had 


asked, even though 


answers given were untruthful, 


questions 


The district court disposed of de 
fendant’s first contention by pointing 
out that the lawyer-client privilege 
does not protect communication to an 
attorney who represents two parties 
Here the 
common interest of the defendant and 
the 
either from the other of facts concern 


having a common interest. 


insurer forbade concealment by 
ing the accident, and information sup 
plied by 


convey ed to the other. 


one could rightfully be 


Commenting on the defendant’s 
that he had 
defined 


argument 
the 
fair and frank disclosure of informa 
tion the 


“cooperated,” 


court cooperation as ie 


reasonably demanded by 


Automobile 


insurer to enable it to determine 


whether there is a genuine defense. 


“The condition of cooperation im 
upon the that he 
make a truthful statement of the cause 
of an accident.” This, said the court, 
the defendant failed to do, and thereby 


posed insured is 


relieved the insurer of its obligation 
to defend. Accordingly, the insurer’s 
motion for .summary judgment was 
granted.—Car c& General Insurance 
Corporation, Ltd. v. Goldstein et al., 
United States District Court, Southern 
District of New York. December 18, 
1959. 18 AuTomMosBILE Cases (2d) 862. 


Short Short: Pennsylvania 


\n award of $10,000 damages (to 
child who spent nearly two months 


in traction and in a cast after de 
fendant negligently caused him to 
suffer a broken femur) is not exces- 


sive, according to a recent Pennsyl 


vania decision. Said the supreme 
court of that state: “1 Blefore a 
new trial may be awarded on the 
basis of an excessive verdict, the 
verdict must be one which shocks 
the conscience of the court. 


In the 


endeavor to meet this criterion of 
shockability, the defendant calls to 
our attention the case of Mansfield 
v. Philadelphia where (a leg 


fracture also being involved) a jury 
verdict of $10,000 reduced to 
$6,000. But, the 


fracture in the Mansfield case were 


Was 


even if leg 


to be equated with the gravity of the 


leg fracture in the case at hand, it 
must be noted that fifteen years have 
passed since the Mansfield verdict. 


In that time the American dollar has 
suffered so many fractures of femur 
and tibia that, according to physicians 
in finance, it can limp along at only 
52% of the speed it displayed in 1942.” 

Flank v. Walker. 
Supreme Court. 
18 AUTOMOBILE CASES 


Pennsylvania 
January 18, 1960. 


2d) 1148. 
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FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


When Does a Friendly Fire 

Become Hostile? 
Excessive heat with a baking oven is a 
“hostile” fire permitting recovery under 
a fire policy or damage to the oven 
and the floor beneath it, even though 
no flames escape from the oven itself. 
Minnesota. 


The distinction drawn by courts 
between fires “friendly” and “hostile” 
goes back to Austin v. Drew, decided 
in 1815, but, held the Minnesota Su- 
preme Court, the holding in that case 
has not been properly applied in the 
majority of cases in which the ques- 
tion has arisen since that time. The 
Minnesota court had occasion to an- 
swer the question recently in an appeal 
by an insured from an adverse lower 
court decision. 

The insured, engaged in the whole- 
sale pie business, brought action on a 
fire policy issued to it by the defend- 
ant insurance company. When the 
thermostatic control on one of plain- 
tiff’s bake ovens failed, the flame inside 
the oven rose to a temperature so 
high that it caused over $2,000 dam- 
age to the oven and resulted in the 
floor beneath the oven being charred 
completely through in two places. 
Plaintiff claimed that the damage was 
covered by the defendant, but the 
latter denied liability on the ground 
that the fire in question was not within 
the contemplation of the policy. 


In Austin v. Drew, which the Minne- 
court cited, an 
denied recovery on a fire insurance 
policy for smoke damage resulting 
when an employee of the insured 
neglected to open the flue leading 
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from a stove. In that case is found 
the language from which has evolved 
the present rule as to whether a fire 
is to be considered as “friendly” or 
“hostile” : there was no fire 
except in the stove and the flue, as 
there ought to have been, and the 
loss was occasioned by the confine- 
ment of heat. Had the fire been brought 
out of the flue, and any thing had 
been burnt, the Company would have 
been liable. But can this be said, 
where the fire never was at all exces- 
sive, and was always confined within 
its proper limits’ This is not a fire 
within the meaning of the policy. - 

Proceeding with a discussion of the 
modern rule, the Minnesota court cited 
29 American Jurisprudence, ‘“Insur- 
Section 1016: 


“A distinction is usually drawn by 
the courts between a friendly and a 
hostile fire, and it is held that if fire 
is employed as an agent, for the ordi- 
nary purposes of heating the insured 
building, for the purposes of manu- 
instrument of art, 


ance,” 


facture, or aS an 
the insurer is not liable for the con- 
sequences thereof, so long as the fire 
itself is confined within the limits of 
the agencies employed. Accordingly, 
where premises are insured against 
loss by fire, and fire is employed on 
the premises for economic or scientific 
and it the 
agencies intended, and damage ensues 


purposes, is confined to 
from smoke, soot, excessive heat, etc., 
without ignition of the 
insured property, the loss is generally 


any actual 
held not to be within the protection 
of the policy.” 


The court then pointed out that of 
the three elements outlined by Austin 
v. Drew as requisites of a “friendly” 
fire (it must be intentionally kindled; 
it must be confined to the place in- 
tended ; and it must not be excessive) 
only the first two were present in 
the modern rule. 
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While conceding that “the result 


we are reaching is contrary to the 
great majority of decided cases,” the 


court reversed the lower court's deci- 
sion, holding that all three of the 
above factors must be present in order 
to term a fire “friendly.” Since the 
fire involved here was clearly exces 
sive, having caused extensive damage 
to the oven and charring of the floor 
beneath, it was a “hostile” fire and 
thus within the coverage of the policy. 
—L. L. Freeberg Pie Company v. St 
Paul Mutual Company. 
Minnesota Supreme Court. January 
29, 1960. 10 Fire AND CASUALTY CASES 


255. 


Insurance 


Damages— 
Effect of Intended Abandonment 


Evidence as to the intended abandon- 
ment of a building is not relevant to 
a determination of its value for pur- 
poses of recovery against the insurer 
after the building is partially destroyed 
by windstorm. Tenth Circuit. 


A tornado partially 
school building owned by the plaintiff 


destroyed a 


school district. The building was in- 
sured against windstorm damage by 
the 
mitted at the trial that plaintiff had 
obtained the 
construction of a new building upon 
the that the 
question was inadequate and hazard- 


defendant. Evidence was ad- 


federal assistance for 


assertion building in 
ous and that, on the date of loss, a 
new building was in the process of 
construction. The building was being 
fully utilized at the time of the storm. 
Estimates as to the cost of restoring 
the building ranged from $6,000 to 
$38,000, and the matter was submitted 
to a jury who set the amount of 


recoverable loss at $16,000. 

Defendant offered evidence that prior 
to the date of the loss the plaintiff 
had solicited and received bids from 
contractors; that it 


wrecking was 


Fire and Casualty 


the intention of the plaintiff to have the 
demolished ; that the 
value of the building for salvage pur- 
the same 

Defend- 


building and 
poses was approximately 

before and after the storm. 
ant’s appeal was based on the trial 
court’s refusal to admit the above 
evidence on the ground that it was 
irrelevant. 

In holding that the lower court's 
exclusion of defendant’s proffered evi- 
dence was proper, the Court of Ap- 
peals for the Tenth Circuit stated: 


‘To allow an insurer to explore the 
expressed but uncommitted intent of 
the insured to demolish the insured 
building would be but to open a field 
of speculation and conjecture that 
would cloud the issue of actual loss 
in a maze of collateral issues. . . . 
Here, the school building was in full 
and complete use at the date of loss 
and the must be 


determined at that time. 


interest 
That interest 


insurable 


cannot be affected by unascertained 
and speculative future events. 

This court has recognized that in a 
proper case ‘functional obsolescence’ 
may be considered as an element in 
determining loss by casualty 

and the trial court admitted evidence 
in the instant case of the inadequacy 
of the school building in that regard. 
But ‘functional obsolescence’ refers to 
a condition existing at the time of 
loss and not to the probable diminu- 
tion of value at a date subsequent 
to loss. Under such circum- 
stances it is no concern of the insur- 
ance companies that the antiquity of 
the building might make replacement 
desirable or necessary at a date subse- 
to the date of 
Insurance Company et al. v. Treasurer, 
School District #37, McCurtain, Okla- 
United States Court of Appeals 


quent loss.” —American 


homa 
for the Tenth Circuit. December 29, 
1959. 10 Fire CASUALTY 
246. 


AND CASES 
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“Continued Insurability’’— 
Phrase Construed 


Onset of disease between application 
and delivery of a policy does not ren- 
der it ineffective under a requirement of 
“delivery during continued insurability” 
unless the insured has knowledge of the 
disease, Rhode Island. 


This the 
beneficiary of a mortgage term policy 
on the life of her husband issued by 
the defendant. The insured applied 
for the policy on October 13, was 
examined by physician 
on October 20 and received delivery 
Hle died 


from an 


action was brought by 


defendant's 


of the policy on December 1. 
the following April 
coronary thrombosis. 


acute 


At the time of the 
the insurer's physician, the insured 
answered questions contained in the 
application to the effect that he had 
never had, or been treated for, any 
heart ailment; that he had never had 
an electrocardiogram ; and that he had 
not consulted a physician within the 
previous five years. The insurer de- 
nied liability upon its discovery that 
the insured had been treated at his 
home by another physician on Octo- 
ber 17 and 18—just prior to examina- 
tion by the company doctor—and that 
subsequent to that time, before deliv- 
ery of the policy on December 1, he 
had visited the doctor on several occa- 
sions and he had had an electro- 
cardiogram taken at a hospital. 


examination by 


Provided in the application was the 
following: “The Company shall incur 
no liability under this application until 
a policy has been delivered and the 
full first premium specified in the 
policy has actually been paid to and 
accepted by the Company during the 
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lifetime and continued insurability of the 
applicant.” Defendant argued that 
the insured was not “insurable” on 
the delivery date and, further, that 
under the rule of continuing repre- 
sentations the answers relating to the 
condition of his heart were misrepre- 
sentations material to the event upon 
which the policy would become payable. 


\t the trial there was testimony 
that the treatment by the 
doctor on October 17 and 18 was for 


insured’s 


a cold, and that no diagnosis of any 


heart condition was made until atte 


the electrocardiogram was taken, The 
doctor testified that plaintiff and her 
husband had visited his) offiee on 
November 18 and that he had = told 
them of the heart ailment, but the 


plaintiff denied that she or her hus 
band had informed of it 
to December 1 \ jury 
rendered for plaintiff, and defendant 


been prior 


verdict was 


brought exceptions to the trial court’s 
denial of its motions for directed vet 


dict and new trial. 


In overruling defendant’s exceptions, 
the Rhode Island Supreme Court held 
that the phrase “continued insurability” 
should not be construed to mean actual 
good health at the time of delivery, 
but that it means that the applicant 
must remain in the same general state 
of health in the interval between ap 
plication and delivery: 


“lI]f the insured in fact was not in 
good health at the time of the ap- 
plication and medical examination, 
and if he was unaware of his ailment 
and it was not discovered by the com 
pany doctor’s examination, then the 
policy becomes effective so long as 
his condition remains the same up to 
the date of the delivery of the policy, 
unless in the interim there is a ma- 
terial change for the worse of which 
the insured has knowledge.” The 
court held that the evidence was suffi- 
cient to support the jury’s finding that 
the insured had no knowledge of his 
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heart trouble prior to the delivery 
date. 

As to the materiality of the insured’s 
continuing representations that he had 
neither visited a doctor nor had an 
electrocardiogram, the court held that 
materiality was a jury question and 
that the trial 
correct in its 


court was therefore 
defendant’s 
motion for directed verdict. Madson 


v. Metropolitan Life Insurance Com 


denial of 


pany.—Khode Island Supreme Court. 
December 11, 1959. 4 Lire Cases 
(2d) 717, 

Disability— 


Income from Investments 


The fact that an insured has an income 
from investments does not preclude his 
right to disability benefits under an ac 
cident policy. South Carolina 


In 1931 defendant insured the plain 
till, a dentist, against disability which 
might prevent him “from engaging in 
any occupation or employment for 


1940 he 
an accidental injury to his right hand 


wage or profit.” In suffered 
which prevented his practicing den 
tistry. After paying disability benefits 
for one year, the insurer ceased pay 
ment on the ground that plaintiff was 
then receiving a substantial income 
from employment other than the prac 
tice of dentistry. The ensuing court 
action resulted in a verdict for the 
plaintiff, and defendant resumed pay 
ment following an affirmance in which 
the South Carolina Supreme Court 
held that “the expressions ‘any occu 
pation’ and ‘any employment’ should 
be considered to mean the usual em 
ployment of the particular 
insured, or such other employment, 
if any, reasonably approximating the 
same livelihood, as the insured might 
fairly be expected to follow in view of 
his station, circumstances, training, 
aptitude and 
capabilities.” 


person 


physical and mental 
The present action arose when the 
defendant, in 1955, again stopped pay 


Life, Health—Accident 


ing benefits. A pretrial order was 
issued which required the plaintiff to 
produce for examination by defendant 
books and records concerning each of 
his This 
appeal was brought by plaintiff from 
that portion of the order which com 


varied financial activities. 


pelled the disclosure of information 
regarding his purchases and sales of 


stocks and bonds. 


The supreme court was of the opinion 
that the 
by the plaintiff from the purchase and 


amount of income received 


sale of securities was not material to 
a determination of the question of his 
right to continued disability benefits 
\ccordingly, the that 


part of the order requiring production 


court reversed 


of this information, saying 
‘In the upporting affidavits of the 
linsurer’s| attorney upon which 
the order was issued, it is claimed 


that [plaintiff] is a stockholder 
and director of several insurance com 
panies and that he ‘has been for a 
number of years, actively engaged as 
horticulturist, 


al nurseryman, service 


station operator and financier, either 
in his own name or in others’ names, 
for which enterprises the plaintiff has 
been, and is, furnishing management 
direction and as a result of which he 
considerable 


is receiving compensa 


tion, directly or indirectly.’ 


“The fact that an insured receives 
income from sources other than work 
or occupation does not preclude his 
recovery of disability benefits. 

The insurer’s contention here would 
lead to the strange result that a bed- 
ridden professional man is not totally 
disabled from performing gainful work 
because he receives a substantial income 
from purchasing and selling stocks 
and Dunlap v. Metropolitan 
Life Insurance Company. South Caro- 
lina Supreme Court. October 29, 1959. 
4 LIFE 


bonds.” 


CASES 686. 
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Premiums Paid with Funds 
Obtained by Fraud 


Where there is no showing that the 
beneficiary of a policy knew that 
fraudulently obtained funds were used 
to pay the premiums, a constructive 
trust is not imposed on the proceeds 
in favor of the defrauded party. 
Alabama. 

the defendant in 
obtained loans from the 
plaintiff bank by offering fictitious 
collateral. A part of the 
funds thus obtained was applied to- 
ward the payment of premiums on 
two policies which insured his life 
for $80,000. At the time of his death, 
the husband the 


The husband of 
this action 


assets as 


owed bank 


over 
$180,000, and the bank brought an 
action against the defendant-benef 


Clary, averring that the proceeds of 
the policy were impressed with a trust 
for the benefit of the bank. 

In support of its claim, plaintiff 
cited the general rule that where a 
person has embezzled, stolen or mis 
appropriated funds of another and 
used them for payment of insurance 
on his life, a trust is created in favor 
of the owner of the funds and the 
owner is entitled to recover from the 
proceeds of the policy, Plaintiff also 
pointed out that statutes which ex- 
empt proceeds of life insurance from 
the claims of the insured’s creditors 
are generally held to be inapplicable 
in preventing one whose funds have 
been wrongfully used to pay premi 
ums from resorting to the proceeds 
for relief. 

Defendant’s demurrer to the com 
plaint was sustained by the trial court, 
and plaintiff appealed. The Alabama 
Supreme Court affirmed the 
court’s ruling, distinguishing between 


lower 


the situation where policy premiums 
are paid with embezzled or 
funds and that, such as in the instant 
where the funds 
by fraud. 


stolen 


case, are obtained 
Discussing the cases, cited by the 
plaintiff, in which recourse to insur 
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ance proceeds was allowed, the court 
said: 

“It will be noted that in every case, 
the funds were stolen or embezzled. 
Insofar as our investigation reveals, 
it is uniform in the United States that 
a thief acquires no title to personal 
property and, ordinarily, no one can 
transfer to another a better title than 
he himself possesses. 


“e 


In the cases cited by appellants, 
title to the stolen or embezzled funds 
left the true the 
owner was permitted to recover from 


never owner, and 


the proceeds of the insurance. 


“In the . . [the in 
sured] did not steal, embezzle or mis 
OF... lthe 
Under the allegations of the 
bill, the bank ‘loaned him monies con 
tinuously’ from ‘the initial dates of 
the opening of said accounts until his 
death’ (1949-1958). It is alleged that 
he gave notes for the sums he bor 
rowed, The title to the 
money was in... [the insured] to 
do with as he 


instant case 


appropriate any funds 


bank]. 


be TrOW ed 


pleased, and there is 
no allegation that he promised to use 
the money in any particular way or 
for any specific purpose. Whether the 


collateral was the same or different 
for each loan, we are not apprised 
... [b]ut it still remains that the 
bank intended to lend the money to 
him. 


“We think there is a very valid dis 


tinction in the instant case and the 
cases based on embezzlement. theft 
Or misappropriation of funds where 


title to the money did not pass from 
the true owner.” 

In concluding that the beneficiary 
was entitled to the proceeds, the court 
noted that there 
that she involved in, or 


kn wwledge of. 


was no allegation 


had 


the fraud perpetrated 


Was 


bv her husband.—First National Bank 
of Mobile et al. v. Pope. Alabama Su 
preme Court. December 17, 1959. 4 
Lire Cases (2d) 706 
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Premiums Paid with Funds 
Obtained by Fraud 


Where there is no showing that the 
beneficiary of a policy knew that 
fraudulently obtained funds were used 
to pay the premiums, a constructive 
trust is not imposed on the proceeds 
in favor of the defrauded party. 

Alabama. 

The husband of the defendant in 
this action obtained loans from the 
plaintiff bank by offering fictitious 
assets as collateral. A part of the 
funds thus obtained was applied to- 
ward the payment of premiums on 
two policies which insured his life 
for $80,000. At the time of his death, 
the husband owed the bank over 
$180,000, and the bank brought an 
action against the defendant-benef 
cilary, averring that the proceeds of 
the policy were impressed with a trust 
for the benefit of the bank. 

In support of its claim, plaintiff 
cited the general rule that where a 
person has embezzled, stolen or mis- 
appropriated funds of another and 
used them for payment of insurance 
on his life, a trust is created in favor 
of the owner of the funds and the 
owner is entitled to recover from the 
proceeds of the policy, Plaintiff also 
pointed out that statutes which ex- 
empt proceeds of life insurance from 
the claims of the insured’s creditors 
are generally held to be inapplicable 
in preventing one whose funds have 
been wrongfully used to. pay premi 
ums from resorting to the proceeds 
for relief. 

Defendant’s demurrer to the com- 
plaint was sustained by the trial court, 
and plaintiff appealed. The Alabama 
Supreme Court affirmed the lower 
court’s ruling, distinguishing between 
the situation where policy premiums 
are paid with embezzled or stolen 
funds and that, such as in the instant 
case, where the funds are obtained 
by fraud. | 

Discussing the cases, cited by the 
plaintiff, in which recourse to insur- 
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ance proceeds was allowed, the court 
said : 

“It will be noted that in every case, 
the funds were stolen or embezzled. 
Insofar as our investigation reveals, 
it is uniform in the United States that 
a thief acquires no title to personal 
property and, ordinarily, no one can 
transfer to another a better title than 
he himself possesses. 


“In the cases cited by appellants, 
title to the stolen or embezzled funds 
never left the true owner, and the 
owner was permitted to recover from 
the proceeds of the insurance. 

“In the instant case... [the in- 
sured] did not steal, embezzle or mits 
appropriate any funds of... [the 
bank]. Under the allegations of the 
bill, the bank ‘loaned him monies con 
tinuously’ from ‘the initial dates of 
the opening of said accounts until his 
death’ (1949-1958). It is alleged that 
he gave notes for the sums he bor- 
rowed, The title to the borrowed 
money was in . [the insured] to 
do with as he pleased, and there is 
no allegation that he promised to use 
the money in any particular way or 
for any specific purpose. Whether the 
collateral was the same or different 
for each loan, we are not apprised 

.. [b]ut it still remains that the 
bank intended to lend the money to 
him. 

“We think there is a very valid dis 
tinction in the instant case and the 
cases based on embezzlement, theft 
or misappropriation of funds where 
title to the money did not pass from 
the true owner.” 

In concluding that the beneficiary 
vas entitled to the proceeds, the court 
noted that there was no allegation 
that she was involved in, or had 
knowledge of, the fraud perpetrated 
by her husband.—First National Bank 
of Mobile et al. v. Pope. Alabama Su- 
preme Court. December 17, 1959. 4 
Lire Cases (2d) 706. 
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Sn Futwee Gssues 


UNper THE INTRIGUING TITLE, ‘‘Invitation 
to Litigation,"’ an article we have scheduled 
for next month states that, unfortunately, many 
attorneys believe that a claim must be held 
until the trial room to get the best possible 
price. This belief, the article says, is not only ‘ 
expensive for the insurance company but 
seriously reduces the plaintiff's attorney's in- 
come. It is also pointed out that the terrific 
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pressure generated by today’s plaintiffs’ spe- a eo 
cialists is causing insurers to pay out excessive 8 6 = 
amounts of money on their claims to the extent oZz6 
that some companies become panicky and tf e¢ 
overpay their claims—but there is a way out! x & Fs 

© “a V 


In ANOTHER ARTICLE an expert discusses pre- 
payment for public health nursing service. 
Today over 19 million persons are covered by 
major or comprehensive medical insurance, 
and $238 million was paid in 1958 in benefits 
under these policies. 


Won’ 


THE impartial medical testimony plan, with 
reference to the Brooklyn and Baltimore expe- 
rience, is the subject of another article. Its 
author states that if a doctor is to decide ques- 
tions of causation and disability, the plan is, 
in effect, a system of arbitration with respect 
to a part of a case. 
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e Shows How Life Insurance, and En- 
dowment Policies Help Reduce Taxes attractive covers—low in 
carry-with-you size—32 pa: 
tax help 
Deferred compensation plans are a big factor in attracting and kee 
capable executives and employees. They're a big factor in cutting taxes, 
And TAX SAVING COMPENSATION PLANS is the bookle 


prove it! 


SHOW-HOW IDEAS on ways to trim high salary taxes make 
booklet important to every business that wishes to favor needed employee 
wants “reasons why” specialized insurance plans should be set up. It quickly 
clearly covers the new rules on compensation contracts used to spread toc 
executive earnings over a period of years. It explains in plain English 
men at the top, key employees, authors, salesmen, athletes and others, 
keep more of what they earn. 


FEATURE SECTIONS discuss significant plans for deferring sa 
bonus compensation, royalty income, commission income, and defermer 
royalty income. Your attention is drawn to ways of funding or effecti 
plan through investments in securities, life insurance, and endowment poli 
Sample clauses and resolutions provide a pattern on the wording of t 
unique plans. 
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